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EDITORIAL 


At this time there is much talk of boundaries, frontiers and 
spheres of influence, for wherever two great States or 
organisations touch there will be differences of opinion on the 
exact line which the common frontier shall follow. So it 
may be between solicitors and their confréres in the estate 
agents’ profession, and it is not surprising that each side 
occasionally complains that the other is trespassing on 
forbidden ground. ; 

When a sale of land is seen from the vendor’s side there 
are two main functions for his advisers to perform. In the 
first place a purchaser has to be found, and then title must 
be deduced and the matter completed. The latter of these 
functions is clearly the prerogative of the solicitor—in this 
his jurisdiction is exclusive—but the actual negotiation of 
the sale may quite properly be done by either the solicitor or 
the agent. Parliament when framing what is now the Solicitors 
Act, 1932, and those responsible for the orders made there- 
under, clearly foresaw that a solicitor might charge a 
negotiating fee when he had been responsible for bringing 
the parties together and no fee was payable to an estate 
agent in respect of the same transaction. 

Questions affecting negotiating fees or commission on 
such a sale should therefore be easy to solve. If an estate 
agent is in fact employed and charges commission, the solicitor 
has no right to a negotiation fee and can have no legal or 
moral claim to a share of the estate agent’s commission. 
It has been suggested that solicitors sometimes expect such a 
reward for introducing the client to the estate agent, but this 
practice was condemned by The Law Society nearly fifty 
years ago. Carried to its logical conclusion it would entitle 
the estate agent to share the solicitor’s fees when the agent 
introduced a new client to the solicitor, and this would be 
clearly contrary to the Solicitors Practice Rules, 1936. 


To suggest that a solicitor is justified in sharing commission 
with an estate agent in the same way in which he shares with 
a stockbroker is false reasoning. A lay client has no difficulty 
in contacting an estate agent direct, for the agent’s office 
usually occupies a prominent position in the locality and 
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literature bearing his name is widely distributed. For a 
layman to make his first contact with a stockbroker is a much 
more difficult matter, and the first person to whom he will 
turn for assistance will be his solicitor or his bank manager. 
It is from this necessary intervention of the solicitor or the 
bank that the present practice of commission-sharing has 
arisen. 

Seen from the purchaser’s side, the respective functions of 
solicitor and estate agent are equally easy to define. No 
commission is normally payable by the purchaser and the 
agent will have no financial interest unless he negotiates an 
advance on mortgage to enable the purchaser to raise the 
purchase-money. The negotiation of such a loan is another 
matter which can properly be undertaken by either the 
purchaser’s solicitor or the estate agent, and no solicitor 
would disturb arrangements of this sort already made by the 
agent unless he had good reason to do so. That he may have 
good reason has already been pointed out in these columns. 

* * * * * . 

Members of The Law Society will have seen the reference 
in the Law Soctety’s Gazette to the possibility of a reduction 
of purchase tax on legal forms and stationery. It is 
generally realised in the profession that this tax, which in 
its original conception was designed to the 
purchase of luxuries, now costs the legal profession or its 
clients an estimated amount of £1,000,000 annually in respect 
of tax on stationery alone. 


not 


discourage 


As Mr. Pitman recently pointed out in the House of 
Commons, taxed stationery falls into three classes 
supplied to the Government, where the tax is meticulously 
collected from the wholesaler only to be borne ultimately by 
the Government itself; 
professions, where the tax reduces profits liable to income tax 
and therefore in part defeats itself; and thirdly, stationery 
used in private correspondence, which is a mere 6 per cent. of 
the total and is a primary essential of present-day civilisation. 
Can it be said that there is a case for the retention of such 


a tax ? 
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CURRENT TOPICS 


Amenities and Law Society Membership 


RECENT discussions and correspondence seem to show that 
one of the criticisms levelled at the proposal for compulsory 
membership of The Law Society has been that provincial 
members have no access to the amenities of The Law Society’s 
premises in London. A status of associate membership for 
provincial members has been suggested. Others have suggested 
methods of increasing the amenities available for provincial 
members. In Newsletter No. 6 of the Worshipful 
Company of Solicitors of the City of London, it is stated that 
Mr. H. C. HarpcastLe SANDERS, €.C. (a member of the 
Livery), has had some correspondence with the Secretary of 
The Law Society on the question of starting a London club 
for the exclusive use of town and country solicitors, which 
would provide a considerable number of bedrooms, a law 
library and quiet room for work, the usual club social 
amenities, i.e., billiard room, card room, cocktail bar, etc., 
and facilities for sightseeing tours and parties to theatres and 
sporting events. Mr. Lunp has replied that the welcome 
provision of sleeping accommodation on a small scale at 
Lancaster Gate, announced in the Society’s Gazette for October, 
1947, is only the first step towards providing full club facilities 
for members, and that the Council of the Society has within 
the past few months been making preliminary inquiries with 
a view to finding premises for residential accommodation for 
members, but in these days of building licences, furniture 
dockets and coupons for linen (or the lack of them) progress 
is likely to be slow. Meantime, the newsletter states, partly 
owing to the slow progress of the Endowment Fund, it has 
not been possible to take any further step towards providing a 
permanent meeting place for members of the Company in the 
city. The question of finance is said to be at the root of the 
problem, both for the Society as regards Mr. Sanders’ 
ambitious scheme and for the Company with its more modest 
aims. 

The Worshipful Company of Solicitors 

IN the same newsletter the membership of the Worshipful 
Company of Solicitors of the City of London is stated 
to be still increasing. At the time when the Company 
was granted its livery the membership was 235. It is now 
350, made up of 248 liverymen and 102 freemen. The court 
was specially pleased to welcome Mr. DEsMonD Heap, LL.M. 
(Comptroller and City Solicitor) to the livery. Sir Holmwood 
Crawford, the City Solicitor in 1908, was one of the most 
active founder-members of the company, and became its first 
master. Mr. Heap’s predecessor, Mr. ANTHONY PICKFORD, 
now Town Clerk of the City of London, who is a member of 
the court, was master in 1936-7, and Mr. Heap’s election 
preserves the connection between his office and the Company. 
Alderman CULLUM WELCH is the first member of the court of 
aldermen to be elected to the court, but the Company is well 
represented on the Court of Common Council, 15 members 
(of whom 3 are members of the court) being members of that 
body. Three members are officers of the Corporation of 
the City of London, 11 are members of the Council of The Law 
Society, 8 are directors of the Solicitors’ Benevolent Associa- 
tion, and 7 are this year masters or wardens of other livery 
companies. The latter include Past Master Harr, who is 
master of the Coachmakers’ and Coach Harness Makers’ 
Company. 

Solicitors’ Remuneration 

THE Worshipful Company of Solicitors has, judging from 
the information in this latest newsletter, given useful 
assistance in the recent discussions relating to solicitors’ 
remuneration. In July, 1947, the Company was asked 
to send a delegation to meet the chairman and two other 
members of the Scale Committee of The Law Society, mainly 
to discuss the question of an increase in the scale remuneration 
on transactions with registered land. As the result of a further 
meeting in November, at which the Company was asked to 
supply concrete facts to support an application for increase, 
a circular letter asking for certain statistics was sent out to all 


firms of which any partner was a member of the Company. 
The statistics asked for were confined to a bare minimum, 
and the extraction of them should not have involved much 
work. The circular was sent to 159 members, but statistics 
were submitted in time in respect of only 32 firms, and a 
further 7 were received too late for inclusion in the summary 
supplied to The Law Society. The figures disclosed some 
striking differences, particularly in the percentage borne by 
net profits to gross in different firms. The general tendency 
was a slight fall in this percentage, the average being a fall 
of 5 per cent. It seemed possible that, owing to the fact that 
in some cases the post-war year taken included a high propor- 
tion of war-time arrears of costs rendered, the actual fall 
may have been rather more. Overheads showed a fairly 
general increase over pre-war, although here again differences 
were very marked. The average increases were : rent, rates, 
lighting and heating 30°5 per cent., salaries 54°85 per cent., 
other overheads 41°77 per cent. The average rent increase 
would be much higher, it is stated, but for the fact that many 
firms have pre-war or war-time leases still running. 


Agriculture Act, 1947: Pts. II and III in Force 

As exclusively foreshadowed in these columns last week, 
many important provisions of the Agriculture Act, 1947, 
came into force on the Ist March, accompanied by a shoal of 
orders and regulations made by the Minister of Agriculture 
under powers conferred by the Act. These will be found 
listed on pp. 143-144 of this issue. The parent Order in Council 
(S.I. 1948 No. 342), which has set all this machinery in 
motion, and to which we referred last week, has at last made 
its rather belated appearance, and by virtue of its provisions 
both Pt. II (Good Estate Management and Good Husbandry) 
and Pt. III (Agricultural Holdings) are now operative, 
together with their related schedules, Scheds. II-VII. The 
Order also brought into force on 1st March ss. 95, 101 and (in 
part) 110. Apart from these provisions, ss. 68-77, 82-94, 
96-97, 102-109 and (in part) 110, 111 and Scheds. IX-XII 
have already been in force for some months by virtue of 
S.R. & O., 1947, No. 1767. A useful booklet, “ Rights and 
Obligations of Landlords, Tenants and Owner-Occupiers of 
Agricultural Land’’ (H.M.S.O., 9d. net), summarises the 
combined effect of Pts. II and III of the 1947 Act and the 
Agricultural Holdings Act, 1923. Though this booklet is 
primarily for the use of owners and occupiers, we venture to 
think that their legal advisers may find it a useful synoptic 
aid. , 
Revocation of Existing Agricultural Orders 

As a corollary to the bringing into force of large parts of 
the Agriculture Act, certain emergency legislation ceased to 
have effect as from the Ist March. The Defence Regulations 
(No. 2) Order, 1948 (S.I. 1948 No. 335), revokes regs. 28 
and 288 of the Defence (Agriculture and Fisheries) Regula- 
tions, 1939, and partially revokes reg. 284 of those Regulations, 
in consequence of the supersession of the War Agricultural 
Executive Committees by the new County Agricultural 
Executive Committees. Another order (S.I. 1948 No. 367) 
inter alia revokes parts of the Cultivation of Lands Order, 
1939, the whole of the Cultivation of Lands (County 
Boroughs) Order, 1939, parts of the Livestock (Control) 
Order, 1942, and the whole of the Livestock Markets 
(Suspension) Order, 1942. 


Claims under Compensation (Defence) Act : New Forms 


THE Compensation (Defence) Notice of Claim Rules (S. I. 
1948 No. 307), which came into force on 19th February, 
prescribe new forms of claim for compensation in respect ol 
requisitions of land made or relinquished after the commence- 
ment of the Requisitioned Land and War Works Act, 1948, 
as a result of the new basis of compensation laid down by 
that Act. They also provide a form of claim for an increase 
of rental compensation under that Act in respect of land 
already requisitioned. Claims for compensation accruing due 
on or after 19th February must be made on the new forms. 
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The New Price Control Orders 


THE PRESIDENT OF THE BOARD OF TRADE has signed four- 
teen new orders governing price control, which are to come into 
force on 15th March. The principal order, the Miscellaneous 
Goods (Maximum Prices) Order, 1948, fixes manufacturers’, 
importers’, wholesalers’ and retailers’ maximum prices on 
twenty-nine classes of goods. Further orders provide 
that the cost of any wage increases agreed after 4th February 
will not be allowed to be added to the price under the 
“cost plus”’ system, except in agreement with the Board 
of Trade. The first schedule to the principal order lists the 
goods to which it applies, which are mainly those formerly 
controlled under the Prices of Goods Act, 1939, and not 
within arrangements entered into between manufacturers and 
the Price Regulation Committee, as well as some goods, like 
travel and fancy goods, formerly controlled by orders now 
being revoked. Under the second schedule four classes of 
goods already covered by maximum price orders are excluded, 
as well as jewellery. The order does not apply to the 
following classes of goods: haberdashery, trimmings, 
adornments and accessories for apparel, domestic hollow-ware 
made wholly or mainly of metal other than aluminium, 
furniture other than safes and plan cabinets, and metal office 
equipment. For manufacturers the maximum price charge- 
able is the lowest price charged for similar goods during the 
two months ending on 31st January, 1948 (the “basic 
period’), or if none were then sold, the cost of materials plus 
a percentage. Wholesalers and retailers are confined to the 
prices paid plus the percentage margins they added in 
December, 1947, or the percentage shown in the schedule, 
whichever is the lower. 


Price Control Enforcement 


THE signing of the new price control orders revives, if 
indeed it ever waned, the great need for watchfulness over the 
methods of enforcement of all controls. The chairman of the 
Price Regulation Committee, Sir EDWARD TINDAL ATKINSON, 
has stated that the same procedure will be followed in 
enforcing the new orders as in existing cases of overcharging. 
This, no doubt, includes the use of the method of test purchases 
from retailers, great and small, and perhaps mainly small. 
According to a prosecutor at Smethwick, on 23rd February, 
the Board of Trade has about 1,000 prosecutions on its waiting 
list with only four barristers to deal with them. He said that 
he had had only five nights at home in the past seven weeks. 
It is obvious from this that the enforcement of price-control 
is an unwelcome necessity, not only as regards its method, 
but also by reason of the effort it absorbs. There is to be no 
relaxation, it seems. Chairmen of price regulation committees 
announced on 25th February their decision to take more 
drastic action against traders who do not furnish invoices. 
Experience has now taught that controls, however necessary, 
are not an infallible method of attaining their object, and 
their enforcement may involve not only infringement of the 
rights of the individual, but also the adoption of methods 
which are repuguant to our sense of fairness. Controls 
cafried to their logical extreme result in gestapos, concentra- 
tion camps and liquidations being the only methods of 
enforcement. It is well that all should be alive to the danger 
of the methods which in this crisis we are obliged to adopt. 
Much will depend in the next few months on the extent to 
which we can voluntarily discipline ourselves, for, as the 
PRESIDENT OF THE BOARD OF TRADE said on 21st February, 
the tide of inflation cannot be held by price barriers, and it is 
not only price-control but self-control which is needed. 


A Price Control Case 


As if to lend point to this statement by the PRESIDENT 
OF THE BOARD OF TRADE on 21st February, a prosecution 
at Bow Street on 27th February showed the Board of Trade 
m conflict with the National Federation of Boot Trades 
Associations, Ltd., who were summoned for inciting and 
attempting to incite 37,000 footwear repairers to charge more 
for boot and shoe repairs than the maximum charge provided 
by the Boot and Shoe Repairs (Maximum Charges) Order, 
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1948. The price regulation committee, it seems, had discus- 
sions with the federation and trade representatives, and on the 
day the order was made the federation were told that prices 
could not be altered, but that discussions should go on with a 
view to making another order, probably in February. A press 
notice was issued to the effect that the new order would be 
strictly enforced until a fresh order was made. On 
13th January the federation passed a resolution which was 
widely reported in the press and the trade papers, advising 
their 37,000 members to charge prices in excess of the 14d. in 
the shilling permitted by the order, where they thought 
they were justified in doing so. In spite of a subsequent 
meeting at which the price regulation committee pointed out 
the seriousness of what had been done, members of the council 
of the federation refused to countermand the resolution. 
The summonses were dismissed under the Probation of 
Offenders Act. 
Recent Decisions 


In London Investment and Mortgage Co., Lid. v. Central 
London Electricity Board, on 10th February (The Times, 11th 
February), JENKINS, J., refused to grant an interim injunction 
restraining the defendants from discontinuing the supply of 
electricity to the plaintiffs’ premises and entering on the 
plaintiffs’ premises for the purpose of disconnecting the supply 
of electricity, on the ground that under the Strand District 
Electric Lighting Order, 1895, and the Electricity Supply 
Regulations, 1939, the plaintiffs had no right to the 
maintenance of direct current to their installation and the 
defendant company was ready and willing at all times to 
supply alternating current provided that the plaintiff company 
entered into a contract. 


In Bonham-Carter v. Hyde Park Hotel, Ltd., on 11th February 
(The Times, 12th February), Lorp GopparD, C.J., held that 
where the door of a room communicating with another room 
in a hotel was bolted on the plaintiff's side by a type of bolt 
known as a turnbuckle and the mortise lock in the door was 
not engaged, the hotel company were guilty of negligence 
as the turnbuckle was not of sufficiently substantial con- 
struction to deter an evilly disposed person from breaking 
through and the door should have been secured by its lock or 
by a more substantial bolt or device which would have 
presented a substantial obstacle to the thief. Judgment was 
entered for the plaintiff for {275 damages in respect of the loss 
of luggage stolen by a thief who had broken into her room from 
the adjoining bedroom. 


In Fearn v. Fearn, on 26th February (p. 141 of this issue) 
the Court of Appeal (TUCKER, BUCKNILL and CoHEN, L.JJ.) 
held that where a husband serving with H.M. Forces abroad 
received a letter from his wife confessing adultery and later 
wrote to his wife expressing his forgiveness, and did not stop 
her marriage allowance, his conduct did not amount to a 
reinstatement of his wife in her former position, as there 
was no loss of position to which she could be reinstated, 
and that there had been no conduct on his part amounting to 
condonation, and it would be harsh and unreasonable to allow 
letters written on active service to amount to condonation. 
(The Scots Law Times for 28th February, 1948, reports a 
case (Annan v. Annan) in which the Lord Ordinary, Lorp 
Sorn, held that verbal forgiveness followed by a series of 
letters of forgiveness, did not, without proof of co-habitation, 
constitute condonation.) 

In R. v. Governor of Wormwood Scrubbs and Another ; ex parte 
Boydell, on 27th February (p. 143 of this issue), a 
Divisional Court (the Lorp Cu1EF Justice and HUMPHREYS 
and DENNING, JJ.) held that the applicant for a writ of 
habeas corpus was illegally detained in custody and a certiorari 
must be issued to quash the record of his conviction, where, 
having been discharged from the Army on 15th December, 
1945, after which he wore no uniform, received no further pay 
and lived as a civilian, he was subsequently arrested by Army 
officials, sent to Germany, and convicted there on charges 
for which he was sentenced to two years’ imprisonment, 
subsequently reduced to eighteen months, which sentence he 
was then serving. 
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SERVICE OUT OF THE JURISDICTION 


THE rules of court now embodied in R.S.C., Ord. XI, represent 
a departure from the broad principle, still true apart from 
statute, that the civil jurisdiction of the English High Court 
depends upon the presence within England and Wales and 
the town of Berwick-on-Tweed of the party against whom 
relief is sought. Any other principle would, of course, involve 
an interference with the sovereignty of foreign States or with 
equal-ranking jurisdictions in Scotland, Northern Ireland and 
elsewhere in the Empire. The English courts have always 
shown an acute sense of the responsibility which is involved 
in departing from the main principle, and not a few judges 
have emphasised, in dealing with cases of service out of the 
jurisdiction, that the power to authorise such service is a 
discretionary one which ought to be exercised only if the 
particular case is within the spirit as well as the letter of 
Ord. XI. Thus Scott, L.J., who had on a previous occasion 
(George Monro, Ltd. v. American Cyanamid Corporation [1944] 
K.B, 432) noticed the criticisms of the English law on the 
subject voiced by continental lawyers, prefaces his examina- 
tion of the facts in The Brabo (1948) P. 33, by recalling 
the three rules laid down by Farwell, L.J., in The Hagen 
[1908] P. 189. ‘‘ The first of these rules,” says Scott, L.J., 
“is that the court ought to be exceedingly careful before it 
allows a writ to be served out of the jurisdiction. The second 
is that, if there is any doubt whether the case comes within 
the order, the doubt must be resolved in favour of the 
foreigner. The third is that full and fair disclosure must be 
made by the party making the original ex parte application, 
and failure to make it is a reason for discharging the order, 
while leaving the party free to apply again subsequently.” 


In the nature of the procedure, the proposed defendant 
abroad has no opportunity of being heard in opposition to the 
original application for leave to serve the writ, or notice of it, 
out of the jurisdiction, and the arguments on his behalf, 
therefore, usually come to be considered by the court on an 
application to set aside the service, he having appeared 
conditionally to the writ. The burden is then still on the 
plaintiffs to satisfy the court that it was a proper case for the 
exercise of the discretion. Scott, L.J., continued: ‘‘ While 
the courts of this country have made it clear that they will 
not try the action when called on to decide whether or not to 
grant leave to serve the writ, yet they never refuse to hear 
what the defendant proposed to be served has to say when 
he enters . . . a conditional appearance and moves to set 
aside the service of the writ on the ground that the facts do 
not bring the case within the terms of R.S.C., Ord. XI.”’ 


The exact wording of the third of these rules quoted from 
The Hagen should be observed. Though the affidavit in 
support of the ex parte application ought to be as full as 
possible—and Scott, L.J., has said elsewhere (Bloomfield v. 
Serenyi [1945] 2 All E.R. 646) that it is a solicitor’s duty as 
an officer of the court to examine with care the material put 
before him to ascertain definitely the real case made by his 
client—yet Morton, J., in Ellinger v. Guiness Mahon & Co. 
(1939), 83 Sot. J. 924, where there was no suggestion of any 
attempt to deceive the court, held that non-disclosure in the 
affidavit of a material fact did not in itself compel him to set 
aside the service and so put the plaintiff to the expense of a 
further application. 

Of the several heads under which leave may be granted 
pursuant to Ord. XI some are self-explanatory, while some 
have called for extensive judicial interpretation. The sub-rule 
which deals with claims in contract frequently necessitates, in 
its application, at least a preliminary investigation of the 
proper law of the contract, and some principles of the conflict 
of laws in contract have been settled on questions arising out 
of this rule. It is significant that Professor Cheshire in his 
“ Private International Law ’’ deals with Ord. XI in the part 
of the book devoted to substantive law and not under 
procedure. 

Rule 1 (g) has produced perhaps the most interesting crop 
of cases. This empowers the court to authorise service out of 


the jurisdiction “‘ whenever any person out of the jurisdiction 
is a necessary or proper party to an action properly brought 
against some other person duly served within the jurisdiction,” 
A simple test for deciding whether this sub-rule applies was 
suggested by Lindley, L.J., in Witted v. Galbraith (1893) 
1 Q.B. 577: “ Supposing that both the defendant firms were 
resident within the jurisdiction, would they both have been 
joined in the action?” But in some cases it has been 
necessary to construe the sub-rule analytically. It requires 
(1) an action properly brought against a person served within 
the jurisdiction ; and (2) that the person sought to be served 
abroad is either a necessary party or a proper party to that 
action. 

The second condition may be illustrated by contrasting the 
cases of Massey v. Heynes (1888), 21 Q.B.D. 330, and Plaskit 
v. Eddis (1898), 79 L.T. 136. In the former case agents in 
London had entered into a contract which was to be performed 
out of the jurisdiction by their foreign principals. The 
principals repudiated the contract, and service on them of 
notice of a writ claiming damages for breach of contract was 
allowed on the footing that they were proper parties to 
proceedings against the agents for breach of warranty of 
authority. In Plaskitt’s case, on the other hand, the court 
discharged an order for service of a writ on three partners in 
a Calcutta firm of solicitors who were sued together with the 
personal representative resident in England of a trustee 
alleged to have been party to a breach of trust. The Calcutta 
firm had acted merely as solicitors for the deceased trustee, 
and none of the partners sued had personally conducted the 
trust business, which had been in the hands of a partner in 
the firm who had also died. The surviving partners were 
clearly not necessary parties, and North, J., remarking that 
they could not possibly be liable to the plaintiffs (the new 
trustees) for any advice given to the old trustees, thought 
that in the circumstances they were not proper parties io 
the action. 

With regard to the first condition of an action “ properly 
brought,”’ obviously the defendants within the jurisdiction 
must not be mere nominal defendants sued for the purpose of 
enabling the plaintiff to invoke the rule against a foreign 
party against whom his true and only remedy lies. They 
must be, in fact, substantial defendants (see Witted v. 
Galbraith, supra, and for a modern case which MacKinnon, 
L.J., thought was in the same category, see Bloomfield v. 
Serenyi, supra). | 

The inquiry which the court has to make in determining 
whether an action is “ properly brought” against the 
defendant served here necessarily involves an examination of 
its legal merits. The principles applicable are conveniently 
set out in contentions of counsel accepted by the Court of 
Appeal in The Brabo, supra. “‘ If the plaintiffs’ claim,” says 
Scott, L.J., epitomising these contentions, “ were based on 
allegations of fact which, although disputedgy the defendants, 
would, if established, entitle them to succeed in the actgon, 
the action ought to be treated as properly brought. In sucha 
case the issues of fact would have to be decided at the trial, 
but . . . when all the relevant facts are admitted and none 
is in dispute, and on the correct view of the law those facts 
do not entitle the plaintiffs to succeed in their action, then 
the . . . condition is not satisfied, the action is not ‘ properly 
brought,’ and service out of the jurisdiction on another 
defendant cannot be allowed.” The court rejected the 
opposing argument that the existence of an arguable question 
of law which must be solved before judgment could be given 
against the existing defendants on the record was sufficient 
to make the action one properly brought. The court therefore 
went at length into the questions of law raised by the action, 
and having formed the view (there being no question of 
foreign law) that on the admitted facts the plaintiffs could 
not succeed against the defendants served within the juris- 
diction, allowed the appeal and set aside the notice served on 
the foreign defendants. J. FJ. 
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Divorce Law and Practice 





Wuen will the court exercise its discretion in favour of a 
petitioner who has committed adultery ? 

Until recently the court, in these cases, was more concerned 
with upholding morality and the obligations of marriage than 
with individual interests. A petitioner who had committed 
adultery would not get a decree unless there were some 
most exceptional circumstances. 

The case of Hines v. Hines {1918} P. 364 illustrates this and 
provides a good background against which the present 
position can be examined. This was a husband’s petition on 
the ground of his wife’s adultery. They were married in 
1907 and had one child. In 1918 the wife left the petitioner. 
She committed adultery soon afterwards with a man by whom 
she subsequently had three children, with whom she continued 
to live, and whom she wished to marry. For five years the 
petitioner’s conduct was without fault, but after that he met 
an unmarried girl with whom he committed adultery. They 
had one child and wished to get married. There was of course 
no chance of the petitioner and the respondent ever living 
together again. 

McCardie, J., dismissed the petition. 

He was well aware of the consequences of so doing, for he 
said: ‘‘ The refusal of a decree will result in the continued 
immorality of four persons and the recurring procreation of 
bastard offspring.”” ‘‘ But the principle in my view,” he said, 
“ still remains, that exceptional circumstances only will lead 
the court to overlook the matrimonial default of a petitioner. 
The principle is based on the general and cogent requirements 
of public morality, and the resultant duty of the court to 
vindicate a high standard of matrimonial obligation. It is 
better that occasional hardship should exist than that the 
permanent and supreme requirements of matrimonial morality 
should be relaxed.”’ 

But there has been a considerable change in recent years. 
In 1943 the subject was reviewed by the House of Lords in 
Blunt v. Blunt [1943] A.C. 517, in which Viscount Simon, L.C., 
stated and approved the following principles: “‘ The utmost 
that can be done is to indicate the chief considerations which 
ought to be weighed in appropriate cases as helping to arrive 
at a just conclusion. These are :— 

(1) The position and interest of any children of the 
marriage ; 

(2) The interest of the party with whom the petitioner 
had been guilty of adultery, with special regard to the 
prospect of their future marriage ; 

(3) The question whether, if the marriage was not 
dissolved, there was a prospect of reconciliation between 
husband and wife ; 

(4) The interest of the petitioner and, in particular, the 
interest that the petitioner should be able to marry and 
live respectably ; 

(5) The interest of the community at large, to be judged 
by maintaining a true balance between respect for the 
binding sanctity of marriage and the social considerations 
which make it contrary to public policy to insist on the 
maintenance of a union which has utterly broken down.” 

It is interesting to compare these considerations, particularly 
number (5), with the facts and judgment in Hines v. Hines. 

The case of Price v. Price (1946), 62 T.L.R. 645, is a recent 
example of the type of case in which the court may refuse to 
exercise its discretion. Here a husband petitioned on the 
ground of his wife’s desertion and prayed the exercise of the 
court’s discretion in respect of his adultery with his brother’s 
wife. It was held that to grant a decree would be against 
public policy as, by so doing, the court would be, in a sense, 
condoning the petitioner’s adultery with his brother’s wife, 
there being no prospect of these two marrying as they were 
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precluded by law from doing so. Barnard, J., said : “‘ [cannot 
see that it would serve any useful purpose to grant a decree.”’ 

The converse of this seems to be that if some useful purpose 
can be shown the court may, even-in an extreme case, exercise 
its discretion. 

Bethel v. Bethel & Brown [1947] W.N. 190 was such a case. 
In this case it appeared from the husband’s discretion 
statement that he left his wife owing to quarrels with her, 
committed adultery, returned to his wife after a reconciliation, 
left her again, and thereafter lived with a widow by whom 
he had two children. He wished to marry her on being free 
to do so. The Court of Appeal, having pronounced a decree, 
directed the papers to be sent to the King’s Proctor for 
investigation of the question whether the husband’s conduct 
had conduced to the wife’s adultery. 

The fact that the respondent wishes to remarry is also a 
relevant factor (Redmanyv. Redman {1948} 1 All E.R. 333). 

It is certain that if in any case the court finds that the 
respondent’s matrimonial offence was conduced to by the 
petitioner’s adultery the petition will be dismissed. 

The case of Jackson v. Jackson [1947] W.N. 287 shows the 
difficulty which arises if a petitioner who has not filed a 
discretion statement is found by the court to have committed 
adultery. In this case leave was given to amend the petition 
and to ask for the discretion of the court upon counsel for the 
petitioner expressing his willingness to file a discretion 
statement. This statement was limited to a recital of the 
circumstances in which the petitioner had stayed at an hotel 
with a woman, and to a reference to the finding by the court 
that he had committed adultery. There was no admission 
of adultery. Willmer, J., decided on the facts to rescind 
the decree nis?. 

With regard to the discretion statement, it is important 
that all the circumstances of the petitioner’s adultery should 
be disclosed to the court in the first instance, and it must be 
borne in mind that the court will consider these circumstances 
with particular reference to the respondent’s matrimonial 
offence. 

The following are some of the questions which should be 
considered before the discretion statement is drafted : 

(a) When and under what circumstances did the parties 
separate ? 

(6) When did the petitioner first commit adultery ? 

(c) Are there any mitigating circumstances as to this 
adultery ? 

(d) Was the respondent, at the time of committing the 
matrimonial offence, ignorant of or uninfluenced by the 
adultery of the petitioner; in other words, could the 
petitioner’s adultery possibly have brought about the 
respondent’s misconduct ? 

(e) Do the petitioner and the person with whom the 
petitioner committed adultery intend to marry when free 
to do so? 

(f) What will be the effect of granting or refusing the 
decree on any children or future issue of any of the parties ? 

(g) Is there any possibility of the petitioner and the 
respondent ever living together again ? 

It seems that the strict principle expressed in Hines v. Hines 
has been greatly relaxed. Its application then may only 
have caused occasional hardship, but, having regard to the 
conditions brought about by the war, its continued application 
up to the present would have had consequences widespread 
and appalling. 

One may wonder whether, with the more stable conditions 
of peace, the court will in time tend to return to the stricter 
ideas of the past. 
N. E. P. 





Mr. G. G. Gartside, assistant solicitor to the Royal Borough 
of Kensington, has been appointed senior assistant solicitor to 
the Tottenham Corporation. 


Mr. D. Willoughby has been appointed deputy town clerk 
of Mansfield with effect from the end of March. He was admitted 
in 1934. 
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TAXATION IN LEGAL PRACTICE—V 


SOME PROBLEMS OF LITIGANTS 


IN considering whether a given sum of money is subject to 
income tax and if so in what year, it is, generally speaking, 
immaterial that the recipient may have had to have recourse 
to legal proceedings in order to recover it. Earnings of a 
trade are to be brought into account for tax purposes at a 
period which depends on the date when they accrue to the 
taxpayer, not when he actually receives payment, and 
leaving aside special methods of collection, such as P.A.Y.E. 
and other deductions at source, which are mechanical only 
and do not affect the assessment of tax, the same broad 
principle is true of other taxable receipts. The sum recovered 
in litigation may include or represent taxable income and be 
chargeable accordingly, even though it be described as 
damages or compensation. Nor is there anything essentially 
incompatible with taxable income in the true conception of 
damages (see per Viscount Simon in Westminster Bank, Ltd. v. 
Riches [1947] A.C. 390). 

Nevertheless, damages for negligence are not usually a 
taxable receipt ; nor may the payer claim to deduct an amount 
paid in this way when calculating the profits of his trade for 
tax purposes (Strong & Co., Ltd. v. Woodtfield {1906) A.C. 448). 
In the last-mentioned case it was held that damages paid by 
brewers to a guest at an inn which they owned as compensation 
for negligence by their servants were not deductible because 
they were not “ wholly and exclusively laid out or expended 
for the purpose of the trade.’’ The speeches of Lord Davey 
and Lord Loreburn, explaining Rule 3 of Cases I and II of 
Sched. D from which these words are quoted, form the locus 
classicus on the subject of the deductions which are permissible 
in arriving at the profits of a trade or business for taxation 
purposes. Incidentally, penalties for breach of the customs 
laws recovered by action (C.J.R. v. Warnes {1919} 2 K.B. 444), 
damages and costs awarded against the taxpaye: in a libel 
action (J‘airrie v. Hall |1947| 2 All E.R. 141) and even the 
costs of a successful defence of criminal proceedings brought 
against a partner in the firm (Spofforth and Prince v. Golder 
(1945), 173 L.T. 77) have been held not to be deductible under 
this rule. 

Sometimes the computation of the damages to be awarded, 
whether for negligence or otherwise, involves the consideration 
of remuneration which has become lost to the plaintiff by 
reason of the wrong of which he complains. For instance, in 
an action for wrongful dismissal, the remuneration which an 
employee would have received if the contract had not been 
broken is an important element in the measure of damages. 
Here the court is not concerned with the fact that if the 
contract had been honoured, the ultimate benefit to the 
plaintiff would have been reduced by the amount of tax which 
he would have had to pay on the remuneration, but will 
assess the damages on the basis of the contractual figure 
(airholme v. Firth and Another (1933), 49 T.L.R. 470). This 
decision was applied by Atkinson, J., in Jordan v. Limmer 
(1946), 62 T.L.R. 302, toacase where the figure of the plaintiff’s 
wages was relevant in determining the award of special 
damage in a personal injuries claim. Notwithstanding that 
tax would have been deducted under P.A.Y.E. from the 
plaintiff's wages if they had been paid in the normal course 
by his employer, the learned judge awarded special damage 
calculated from the gross contractual figure of the 
remuneration. 

Neither is the machinery for deduction of tax at source 
on payment of interest, annuities and other annual payments 
affected by the fact that the payment may be made in satis- 
faction of a judgment debt in which the original liability for 
the payment has become merged. The doubts which were 


expressed on this point by du Parcq, L.J. (as he then was), 
in the Court of Appeal in Westminster Bank v. Riches, supra, 
received no encouragement in the House of Lords. The 
correct view on this matter seems to be that the merger has 
no relevance except as between the parties to the judgment, 


and that the deduction machinery, as well as the liability to 
tax, enure for the benefit, not of the judgment creditor, but 
of the Crown (see per Lord Simonds at p. 411). A judgment 
in respect of a sum within r. 19 or r. 21 of the General Rules 
is satisfied by the payment of the judgment debt less tax. 

Conspicuous among such sums are the various kinds of 
interest which may be recovered in legal proceedings, for 
instance, interest due under a contract or statute or interest 
awarded by the court in proceedings for the recovery of a 
debt or damages under s. 3 of the Law Reform (Miscellaneous 
Provisions) Act, 1934. The point actually decided in 
Westminster Bank v. Riches was that interest of the latter 
kind falls within the charge to tax imposed by Case III of 
Sched. D, and that, therefore, if it is paid otherwise than out 
of taxed profits, r. 21 applies so as to impose on the person 
by or through whom it is paid the duty of deducting tax and 
accounting for it to the Crown. The fact that it is called 
interest is not of course conclusive in this respect, for many 
cases can be adduced of payments which have been calculated 
by reference to a rate of interest and yet have been held 
to be capital items not subject to tax. For an example 
reference may be made to C.J.R. v. Ballantine (1924), 8 T.C. 595. 
The key to the matter Jies in Lord Macnaghten’s famous 
aphorism in A.-G. v. L.C.C. {1901} A.C. 26, “ Income tax, 
if | may be pardoned for saying so, is a tax on income.” The 
Act taxes income; therefore, when it brings into charge 
“interest ’’ it must be taken as meaning income by way of 
interest, or in other words, interest which is also income. 
“ The real question,” says Viscount Simon, “ for the purpose 
of deciding whether the Income Tax Acts apply, is whether 
the . . . sum is capital or income, not whether the sum is 
damages or interest.” 

The case of the interest which runs on a judgment debt 
under s. 17 of the Judgments Act, 1838, from the time of 
pronouncement or entry of the judgment until payment is 
more obscure. There is no doubt that this interest is 
chargeable totax. There are dicta to this effect in Westminster 
Bank v. Riches. The more difficult question is as to the 
right or duty of the payer of such interest to deduct the tax 
on making payment. Text-writers quote the case of Ke 
Cooper {1911} 2 K.B. 550 as authority for the assertion 
that a judgment debt is not intended to be permanent and 
that, therefore, tay is not deductible in paying interest on it 
(Konstam, 10th ed., p. 187). Re Cooper was a decision of 
the Court of Appeal to the effect that, in suing out a_bank- 
ruptcy notice in respect of an unsatisfied judgment, a plaintiff 
was not bound to give credit in advance for the tax on the 
interest which had accrued on the judgment between the date 
of it and the issue of the notice. True that, besides the 
obvious ground that the time to make a deduction of tax 
had not arrived, Cozens-Hardy, M.R., rested his decision 
on the view that the interest in question was not “ yearly” 
interest within the meaning of the Income Tax Acts, and that 
therefore tax would not be deductible, even when the time of 
payment came. But this seems to deal only with the question 
of deduction under what is now r. 19—where the payment 
is made out of taxed profits; it overlooks the fact that if 
the payment is made otherwise, tax is deductible under r. 21 
whether or not the interest is annual (see Re Michelham 
{1921} 1 Ch. 705). Since it cannot be predicated in advance 
that the interest will not be paid for instance out of capital, 
this ground for the decision seems dubious, and it may be 
that it would not be applied today. The way would then be 
clear for a reconsideration of the question whether interest 
on a judgment debt is ‘‘ yearly ’’ interest so as to admit of a 
r. 19 deduction of tax on payment. And a powerful analogy 
could, it is submitted, be drawn with the case of interest on 
unpaid purchase money (Bebb v. Bunny (1854), 1 K. & J. 216). 
There is certainly “ nothing intended to be permanent ”’ about 
that either. “7” 








lS 


th 
of 


to 
di 
ay 
of 


al 
of 


CO 
O*V 


he 
In 


H. 
in 
Wi 


tes 
te! 


pa 
ge 
be 
for 
th 
re; 
ac 
SO 
ap 
mi 


an 








48 








March 6, 1948 


A Conveyancer’s Diary 





THE SOLICITORS’ 





JOURNAL [Vor 92] 135 


“COMMON SENSE” AND THE CONSTRUCTION 
OF WILLS 


Tue series of artificial rules applied in the construction of 
wills is constantly under attack from all quarters. It is 
understandable enough that the layman, disappointed 
perhaps of some testamentary expectation through the 
operation of a highly technical doctrine, should raise his 
voice in outraged disapproval of the law and all its ministers ; 
but from time to time his indignant strictures find an echo in 
the more informed comments of the lawyer. The decision in 
Perrin v. Morgan {1943} A.C. 399 let loose a flood of pent-up 
feeling, and there are some practitioners who seem to regard 
that decision as an occasion for reviewing the principles on 
which the law relating to the interpretation of wills is based, 
and pressing for their reform on the most revolutionary lines. 
The examination of the law in the light of present-day require- 
ments is a valuable social task, and I am not unmindful of 
the need of reform in some directions. No practitioner 
needs to have his attention drawn to the wasteful effects on 
the small estate of what Mr. Jarman described as “‘ the ravages 
of a posthumous Chancery suit,’ even if things have changed 
for the better since his day, and an application to the court 
to construe a stray “ and”’ as “ or”’ no longer involves, as it 
did then, a decree for general administration with all the 
appalling consequences of inquiries as to the next of kin, and 
of pedigrees showing (even if the demonstration were entirely 
unnecessary to the matter before the court) who would be the 
testator’s heir-at-law if there were any land for him to take. 
The trend to-day, if the doubt is slight, is to advise that it 
should be ignored, even if some degree of risk is involved, 
and there is no evidence to show that the equity bar desires 
to preserve a cosy corner for itself at the expense of the public, 
and to obstruct for its own immediate profit any amendment 
of the law which is shown to be desirable and practicable. 

It is on the question of what may be regarded as practicable 
that I part company with the adherents of the more extreme 
school of reform. Limited amendments there are in plenty, 
which present themselves as fulfilling this requirement. 
To compile a detailed list is a task for a committee on law 
reform, but a few instances of purely technical rules which 
often override the manifest intention of testators is not out 
of place here. I would like to see the abolition of the rule 
whereby a direction to pay an annuity free from all deductions 
does not free the annuitant from payment of income tax 
and sur-tax. The law in regard to charities, one of the most 
confused jungles of statute law extant, requires drastic 
overhaul, and in the process nobody would be sorry to see 
the end of the rules for ascertaining charitable intent which 
have played such havoc with the late Mr. Diplock’s estate. 
In the case of administration (although this is strictly outside 
the question of interpretation) a provision that the rules in 
Howe v. Dartmouth and Allhusen v. Whittell should not apply 
in the absence of a contrary direction in the will would be 
warmly welcomed by all executors. But reforms of this 
nature would not satisfy those who believe that most of the 
technical rules applied in the construction of wills should be 
tempered by a discretion conferred upon the court as to 
whether a rule should or should not be applied, regard being 
paid to all the circumstances from which the testator’s 
general intention may be inferred. In effect- this would 
be equivalent to placing the construction of wills on the same 
footing as the construction of commercial documents, where 
the court is generally at liberty to put itself in the shoes of a 
reasonable man and deduce the probable effect of the language 
accordingly. Equity has never gone further in this direction, 
so far as wills are concerned, than the admission that the 
application or exclusion of a technical rule of construction 
may sometimes depend on the context. 

But commercial documents are not comparable with wills, 
and what may be a reasonable approach to the interpretation 
of the one is, by reason of their fundamental differences, 





inapplicable in the case of the other. In the first place the 
dispositions, or combinations of dispositions, to which a 
testator may subject his estate are limited ; the ingenuity of 
conveyancers has multiplied these possible dispositions in 
the past ; but they are now all capable of ascertainment and 
consequently susceptible to precise rules of construction. 
Commercial dispositions, on the other hand, are limitless and 
it would be impossible to subject them to any code of 
construction. In the second place, and this is a point of real 
difficulty, the interpretation of commercial documents is 
usually assisted by the production of evidence from which 
the parties’ intentions may, where the document itself is 
ambiguous, be ascertained according to the ordinary rules of 
evidence. In the case of the testator, except in the most 
exceptional circumstances, the only direct evidence of 
intention which is ever available consists of writings of the 
testator made more or less contemporaneously with the will, 
and if there is a conflict between the writing and the will, and 
the court is to be at liberty to consult the former in order 
to instruct itself in the interpretation of the latter, confusion 
can only grow worse confounded. On the other hand, to 
admit parol evidence of a testator’s intentions is clearly out 
of the question. Construction summonses might diminish in 
volume if the interpretation of wills were based on common- 
sense principles fortified by evidence at large on intention, 
but any gain in the decrease in litigation of this nature would 
be more than offset by the increase in its intensity. 

The greatest difficulty, however, in the way of any wholesale 
abolition of the rules of construction and their supersession 
by the superficially attractive application of reasonableness or 
common sense is the certainty that the latter can never 
remain constant as between one man and another. What 
seems reasonable to one man in one set of circumstances will 
not necessarily commend itself to another as reasonable in 
circumstances which may differ but slightly. To discard 
rules which, hardly as they may bear upon some cases, are 
fairly readily ascertainable, would make it impossible to 
frame any but the simplest testamentary disposition with 
precise knowledge of its ultimate effect. There is already a 
considerable latitude in the construction of wills as regards 
expressions which, in the absence of any hard and fast rule, 
must be given a meaning and an effect in accordance with 
the context. Two recent decisions, reported in the same issue 
of the Weekly Notes, afford an apt illustration. 

In Re Coghill |1948| W.N. 81 the court had to consider the 
effect of a codicil by which the testatrix exonerated “ all 
people from the repayment of moneys owing to her at the 
time of her death.’’ At that time there were several sums, 
amounting in the aggregate to over £9,000, owing to the 
estate, two of which were unsecured while the remainder were 
secured by mortgages or other legal charges. It was contended 
on behalf of the secured creditors that the codicil applied to 
all debts, and that ‘“‘ persons ”’ included a corporation (see the 
Law of Property Act, 1925, s. 61). The judgment is very 
shortly reported, but it appears that the learned judge did 
not consider any of the authorities cited to him in argument to 
be conclusive on the point he had to decide. He concluded, 
therefore, that the testatrix regarded the debts secured by 
mortgage as investments, and the line which had to be drawn 
in the construction of the codicil was between unsecured debts 
on the one hand and secured debts on the other. The former 
were exonerated by the codicil, but the latter were outside 
its scope. 

This, in the circumstances—a home-made codicil and debts 
which were very large in proportion to the value of the estate 
is clearly an eminently reasonable decision. But in Ke Leach 
1948] W.N. 83, Vaisey, J., came to a conclusion which, 


on essentially almost identical facts, went in a contrary 
direction. 


The testatrix, after forgiving all debts owing to 
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herself by her son, W L, directed her trustees to pay out of 
her residuary estate “ to the creditors of WL such sums of 
money as shall be owing by him at the time of my decease.” 
At the time of death W L owed very large sums to unsecured 
creditors, and these the executors paid. The question before 
the court was whether various sums owed by WL and 
secured by mortgage should also be paid out of the residue. 
The learned judge held that the meaning of the word 
‘creditors ’’ could not be limited in any way, and that it 
referred to both secured and unsecured creditors. The 
executors were, therefore, to pay the secured creditors, and 
would not be entitled to stand in their shoes by subrogation 
for the benefit of the estate. 

Once again, justice was clearly done, but what is the moral 
to be drawn from these two decisions ? It is, I suggest, this : 
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that the draftsman cannot be certain, when he uses the words 
‘‘ debts’ or “ creditors’’ in an exoneration clause, what the 
effect of the words will be. The size of the debt, the relation. 
ship of debtor and creditor and the presence or absence of 
security are all factors which may be urged in favour of one 
interpretation or the other, and some of these factors may not 
remain constant between the date of the will and the date of 
its taking effect. If the rules regarding vesting, for example 
(highly artificial and technical rules), were to be abandoned 
in favour of a similar latitude of judicial interpretation, the 
result would be chaos. There are well defined limits within 
which the ‘‘ common-sense ”’ interpretation of wills must be 
confined, and outside those limits the rules of law must 
still operate. 


UNAUTHORISED ALTERATIONS: RELIEF FROM 
FORFEITURE 


Ir sometimes happens that when the judgment delivered in 
one case appears to be expressed in wider terms than the 
occasion called for another decision on the same point follows 
after a reasonably short interval and is found to contain 
useful corrective observations. The phenomenon has been 
illustrated by the recent case of Westminster (Duke) v. Swinton 
(1948), 92 Sot. J. 97, in which Denning, J., pointed out that 
some of the remarks made by Atkinson, J., last year in Eyre 
v. Rea (1947), 63 T.L.R. 171, were not intended to be of 
general application. 

There were, indeed, similarities and contrasts between the 
facts of the two cases. Similarities: in each case covenants 


and conditions against alienation and alteration had been 
designed to preserve the property as a single-family dwelling- 


house. Contrasts: in Eyre v. Kea the defendant lessee had 
recently had the lease assigned to him, had then assured the 
lessors that he had no intention of converting the house into 
flats, had promptly set about so converting it and entered 
into tenancy agreements with five prospective sub-tenants 
who had agreed to pay five years’ rent less 30 per cent. in 
advance, and had also failed to carry out the conversion by 
the time the sub-terms were due tocommence. In Westminster 
(Dike) v. Swinton there were three defendants : lessee, under- 
lessee and sub-underlessee. Each instrument contained the 
relevant provisions, but it was the third defendant who had 
effected the alterations and granted tenancies of the flats 
(six this time) resulting from his efforts. He had done so 
“in wilful breach of covenant ’’ and the first and second 
defendants had known nothing about it. 

In Eyre v. Rea Atkinson, J., said that he had no option 
but to make an order for possession on the ground of forfeiture, 
and that he knew of no case in which relief had been granted 
except on immediate remedy of the breach. But in Westminster 
(Duke) v. Swinton, Denning, J., while refusing to relieve the 
third defendant, considered that these observations were not 
applicable to the morally innocent tenant and first sub-tenant. 
And in view of the building restrictions, the learned judge 
granted them relief on condition that the building be 
reconverted into a private house within two years—or such 
further period as the court might allow. 

It will be observed that there were two important factors 
in this decision—moral innocence of the applicant, and 
impossibility of immediate remedial action. The former is 
perhaps the more important, and I may perhaps recall that 
when discussing Eyre v. Rea in the ‘‘ Notebook ”’ on 8th March 
of last year (91 So. J. 111) and remarking upon the somewhat 
sweeping “no option,” I suggested that the real reason for 
the refusal was that relief is essentially an equitable remedy 
and that the applicant must therefore come into the court 
with clean hands. This alone would amply differentiate the 
first two defendants in Westminster (Duke) v. Swinton from 
the defendant in Eyre v. Rea. A casual perusal of the general 
principles on which a court should exercise its discretion 


which were stated by Cozens-Hardy, M.R., in Rose v. Spicer 
(1911) 2 K.B. 234 (C.A.) might suggest that there was no 
reason why the remaining defendant in the second of the two 
recent cases and the defendant in the first should not all 
qualify by demonstrating penitence and giving assurance of 
intention to reform; but it is when one looks at the learned 
Master of the Rolls’ own summary of those principles that 
one sees that one condition precedent would not be fulfilled. 
Equity may, on occasion, consider that what ought to have 
been done has been done ; but it will not consider that hands 
that ought to be clean are not dirty. 

I think it was the defendant’s mendacity which was the 
main reason for the refusal of relief in Eyre v. Rea, but the 
other reason is worth examining. ‘“ There is no case that 
I know of where relief has been given except on the basis of 
the breach being at once rectified.’’ Taken by itself, this 
reads as if Atkinson, J.’s “at once rectified’’ meant that 
unless the process of rectification were a rapid one, the 
application ought to be refused. But the passages which 
follow suggest that this was not what was in the learned 
judge’s mind. “No relief has ever been given in any case 
of which I—or counsel on either side—am aware on the basis 
that the lessee can continue the breach. What the defendant 
is saying is: ‘Let me go on in breach. Let me enjoy the 
balance of this lease for the next fourteen years, or whatever 
it is, let me enjoy the profits which I have made out of this 
breach of covenant, and give me relief on that basis.’ It 
cannot be done.”’ This, I submit, shows that the words “at 
once rectified ’’ earlier on merely meant “ at once discontinued 
and begun to be rectified”: the court was not prepared to 
sanction further violation on the strength of an undertaking 
that all would be put right in the end. 

Nevertheless, Denning, J., appears to have favoured the 
speedy complete rectification interpretation when dealing 
with the point in Westminster (Duke) v. Swinton, and in my 
respectful suggestion to have been at unnecessary pains to 
limit its application. The reason given for not applying it was 
impossibility in view of the restrictions on building ; as those 
restrictions, or similar ones, were in force when Eyre v. Rea 
was decided the distinction would appear to be one without a 
difference. But undoubtedly if in the one case the applicant 
sought a licence to continue his sub-letting business before 
reconversion, while in the other the two applicants were 
willing to set about reinstating the premises at once, there 
was a vital distinction. Indeed, when Atkinson, J., came to 
deal with damages in Eyre v. Rea, he aceepted evidence that 
the process of reconversion would take two and a half months. 
But there would be no obligation on the lessors actually to 
carry out that reconversion at once ; and presumably for this 
reason no mention was made of the building restrictions of 
which the plaintiffs (having regard to Eyre v. Johnson (1946), 
62 T.L.R. 400) must have been well aware. . 

R. b. 
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DOCTOR’S DUTY OF CARE 


In Tofield v. Bibby, recently heard in the Barnet County 
Court, the plaintiff claimed damages from the defendant, a 
medical practitioner under whose care the plaintiff had formerly 
been as a patient, alleging that the defendant’s negligence had 
led to the wrongful certification of the plaintiff as insane and her 
consequent detention in a mental hospital. At the time of the 
certification the plaintiff was not directly under the defendant’s 
care but was a patient at the North Middlesex Hospital, and it 
was by a doctor at that hospital that the certificate was given. 
Prior to her admission to the North Middlesex Hospital the 
plaintiff had an unfortunate medical history. Inter alia, she had 
undergone an intracranial operation (not performed by the 
defendant but by a Dr. Taylor); she suffered from a throat 
condition which made her unable to take food except in liquid 
form ; and she had injured her arm in a fall. The hospital had 
no information of these last two matters, and as to the operation 
were under the positive misapprehension that it had been for 
the removal of a cerebral tumour. The plaintiff, in substantia- 
tion of her allegation of negligence, relied firstly on the defendant’s 
failure to inform the hospital of the condition of throat and arm 
or to correct the misapprehension as to the operation, and 
secondly on the defendant’s failure after the certification to 
communicate certain other information as to the plaintiff's 
physical condition either to the North Middlesex Hospital or 
to the mental hospital to which the plaintiff was removed. 

The following is extracted from the judgment of His Honour 
Judge Granville Smith: “It is obvious that there were many 
difficulties in the way of the plaintiff in proving this case. In the 
first place I am by no means satisfied that the defendant ever 
knew precisely what operation Dr. Taylor did carry out. Secondly, 
it would be necessary to show that the wrong information, if it 
was wrong, misled the certifying doctor and caused him to certify 
the plaintiff as insane. Dr. Bibby told me—and I accept her 
evidence—that if a certifying doctor is told that a patient has 
been operated on for cerebral tumour, it should make him ‘even 
more careful’ before certifying. It would, she said, not cause him 
to certify the patient as insane—‘ quite the contrary.’ Finally, 
the plaintiff would have to satisfy me that this information did 
affect the mind of the certifying doctor. I find this allegation 
completely fails.” 

The lack of information as to the condition of the plaintiff’s 
throat and arm, the learned judge found, were also matters which 
had no influence on the decision of the certifying doctor. 

Turning to the allegations of a failure by the defendant to 
communicate relevant information to the hospital authorities 
after the certification, the learned judge continued : “ In regard 
to these the plaintiff's counsel admitted that if they 
stood alone he would be in great difficulty. I agree with him. 
Apart from a very difficult legal question which would arise as 
to the extent of the duty, if any, owed by a patient’s own doctor 
to the patient after that patient has gone into a hospital, staffed 
with its own staff of doctors and specialists, the plaintiff has 
failed to satisfy me that the defendant had any reason to suppose 
that an error in certification had been made or that any information 
in her possession was not also in the possession of the hospital 
and the certifying doctor ; still less has she satisfied me that if 
the defendant had communicated with the mental hospital or 
the certifying doctor, it would have produced any result or 
affected the plaintiff’s discharge.” 

Judgment was given for the defendant. 

The “very difficult legal question’ to which the learned 
judge referred would, it is submitted, have constituted an insuper- 
able obstacle to the plaintiff’s success in this case even if all the 
necessary facts had been found and inferences drawn in her 
favour. The decision of the Court of Appeal in Thompson v. 
Schmidt (1891), 8 T.L.R. 120 appears to be clearly to the effect 
that a medical practitioner as such owes no duty of care except to 
his own patient, and that only so long as the patient remains 
under his treatment. Indeed the principle of the decision, it is 
arguable, imposes the further limitation that the scope of the duty 
extends only to the treatment and advice itself which the doctor 
gives to the patient. The facts of that case were that the 
plaintiff's wife, fearing some dangerous or violent conduct on 
the part of her husband, went to the relieving officer with a 
request that he should exercise his powers under s. 20 of the 
Lunacy Act, 1890, to order the plaintiff's temporary detention 
as an alleged lunatic, pending the taking of proceedings under 
the Act. The officer was unwilling to act without medical 


backing, whereupon the plaintiff’s wife went to the defendant, 
who was the family doctor and familiar with the plaintiff's 
medical history though he had not attended him for some 
eighteen months. The wife described the husband’s symptoms 
and the doctor then gave her a note to take to the relieving 
officer ‘‘ certifying’’ the plaintiff's insanity. The _ plaintiff 
obtained a verdict for negligence but this was reversed on appeal 

“ The wife,”’ said Lord Esher, M.R., “‘ did not go to the defen- 
dant to get advice and treatment for the plaintiff. She only went 
to get his opinion for the relieving officer. It was impossible to 
say that the defendant undertook to treat the plaintiff as a 
patient and advise him as to his case. Therefore, there was no 
duty imposed upon the defendant towards the plaintiff as a 
patient to exercise ordinary care and skill, and there was no other 
duty imposed upon him beyond that imposed upon any other 
person. There was, therefore, no duty towards the plaintiff 
and no negligence.”’ 


CUSTOM AND TRADE USAGE 

The pattern of the growth of a local custom or trade usage by 
reference to which the inhabitants of a particular locality or those 
engaged in a particular trade are assumed by law to have 
contracted is historically a familiar one. A certain term is 
commonly introduced into bargains of a certain sort. Nothing 
could be easier, one might suppose, than to trace the progress of 
what starts thus as a common practice to the point where the 
practice becomes so universal that inclusion of the term is no 
longer express, so on to judicial notice, and finally perhaps to 
inclusion in the statute book. But when, in the living law of 
the present day, it must be determined whether a particular 
trade usage has achieved the status of tacit recognition, some 
nice questions arise. These were well illustrated in Young v. 
W. M. Smith & Son, a case recently in the Mayor’s and City of 
London Court before His Honour Judge A. Ralph Thomas 
The defendants were London wharfingers and bonded warehouse- 
men. By an oral agreement on 12th July, 1945, they agreed with 
the plaintiff to store in their bonded warehouse a number of 
cigarette lighters belonging to the plaintiff which were to be 
sold abroad. Beyond the bare agreement for storage and as to 
the rates to be charged there were no express terms. On the 
following day, after receipt of the goods, the defendants sent to 
the plaintiff an advice note whereupon were printed certain 
conditions purporting to limit very stringently the defendants’ 
liability to the plaintiff in respect of the safe custody of the 
goods. Subsequently, while in the warehouse, one of the cases 
of cigarette lighters was broken into and a large number of the 
lighters was stolen. The plaintiff now sued for the value of the 
missing lighters, alleging negligence in the defendants as bailees 
for value. Besides denying the negligence, the defendants 
pleaded the limiting condition contained in the advice note of 
13th July, or in the alternative relied upon a similar condition 
which they alleged was by custom or trade usage impliedly 
imported into such a transaction as the present one. 

The learned judge found that the oral agreement of 12th July 
was a complete and binding one. Of the communication of 
13th July he said: “ It was not sent in any way for the purpose 
of adding to the contract which already existed between the 
parties. It did in fact contain, in very small print, certain 
conditions. It was now sought to contend that, in some way or 
other, those conditions became a term of the contract. I cannot 
accede to that contention.” 

After reviewing the authorities concerned with the degree of 
care which is required of a warehouseman in the custody of goods 
stored in his warehouse, the learned judge decided the issue of 
negligence in favour of the plaintiff. 

Then he continued : ‘‘ One further question remains. Although 
this clause was not made a term of the contract, ought it to be 
implied as a term of the contract because of some—as it is 
alleged—‘ custom’? I think what was intended was that 
it was a ‘usage of the trade.’ In order to establish that, 
defendants must either prove that such usage has been judicially 
noticed—which they do not allege, and which is not so, so far as 
I can discover—or else must call evidence to establish that the 
‘usage ’ exists. Mr. Smith gave no satisfactory evidence of such 
a custom himself, and, if he had, one would not be justified in 
finding such a usage on the evidence alone of the person interested 
in establishing it. He endeavoured to corroborate his evidence 
as to usage by calling the secretary of the trade association— 
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who is, in a way, also interested in establishing such a custom for 
his association—though I do not think that is the meaning in 
which it has been decided that one cannot act on the evidence 
of a person interested in establishing it. Has Mr. Goodsman 
given evidence upon which I ought to find that there is such a 
usage ? Well, the evidence must be clear and convincing ; it 
must show that the usage is so well known in the trade that 
anybody in the trade must know about it. He did not give me 
any such evidence ; in fact, he said that he did not know whether 
other persons outside his association put the clause on their 
stationery. That, of course, does not prove a custom. In a 
way, it is rather inconsistent with there being a custom, because, 
if there is a custom, it is not necessary to set out the clause— 
though I do not think that the fact that the clause is set out is 
necessarily fatal to there being a custom. But what he said 


TO-DAY AND 


LOOKING BACK 
Six Harry PoLANp died in his sleep at his house in Sloane 
Gardens, in London, on 2nd March, 1928. He was in his ninety- 
ninth year and he had been called to the Bar so long ago as 1851. 
He went into criminal work, acquired a good practice, and in 
1865 was appointed Treasury Counsel at the Central Criminal 
Court and adviser to the Home Office in criminal matters. These 
offices he held for the unprecedented space of twenty-three years. 
His scrupulous fairness, matched with lucidity and force, made 
him an ideal prosecutor. The phrase ‘“‘ Pojand at whose name 
Freedom shrieks,’’ adapted from Campbell’s line ‘“* And Freedom 
shrick’d when Kosciusko fell,’’ was jokingly applied to him in 
tribute to his deadly effectiveness. He relinquished his appoint- 
ment when he took silk in 1888, and in 1895 he retired from 
practice and was knighted. Of Poland Sir Travers Humphreys 
has written: ‘“‘ In discussing the duty of prosecuting counsel 
I have often heard him say that it was the business of the junior 
to‘ stop the earths.’ He regarded the guilty man (I doubt if he 
ever prosecuted an innocent one) as a fox with a number of 
bolt-holes. By the law of the hunt he was allowed to choose any 
one or more of them in turn. The business of the prosecution 
was to foresee his possible moves and counter them in advance. 
It was in carry‘ng out that duty that Poland made his reputation 
as a deadly prosecuting counsel. He left to others, for the. most 
part, the making of speeches but his leaders . knew that they 
could rely implicitly upon him to have the tackle in order and the 
law at his fingers’ ends.”’ 
¥ DISPUTED PAINTING 

Tue long drawn-out battle before Lord Goddard, C.J., over the 
alleged Lawrence painting of ‘“‘ The Gower Family” vividly 
recalls a similar case over an alleged Romney tried by Darling, J., 
in King’s Bench Court No. 4, in 1917, during the war before last. 
In that case, too, the purchaser came from the United States : 
Henry Huntington, of California, a millionaire and collector. 
He had paid 100,000 dollars for the picture in dispute, it being 
guaranteed as a work of Romney, representing Mrs. Siddons and 
her sister Fanny Kemble. The action was for damages for 
breach of warranty, and a particularly interesting assembly of 
counsel ranged themselves in court. Sir John Simon, 


INCOME TAX AND DEATH DUTIES 


Withdrawal of War-time Concessions 

Attention is drawn to the announcement by the Chancellor of 
the Exchequer in the House of Commons on 24th February 
of a further withdrawal of extra-statutory concessions granted 
In war-time in respect of income tax and death duties. A full 
list of such concessions was published in Cmd. 6559 of 1944 
(88 SoL. J. 363, 371), and certain of the concessions which were 
withdrawn as from the beginning of the year 1947-48 were listed 
at 91 So. J. 115. 
_ The concessions withdrawn as from the end of the current 
financial year are :— 

INCOME Tax 

To be withdrawn for 1948-49 and subsequent years : 

The concessions set out in sub-paras. (i) and (ii) on p. 3 of 
the White Paper in regard to members of Allied Dominion or 
Colonial Forces or Mercantile Marine or recognised welfare 
organisations attached thereto and persons who came to the 
U.K. to join the Armed Forces of the Crown or the Mercantile 
Marine or the British Red Cross. 

The concession set out in sub-para. (iv) on p. 4 of the White 
Paper under which, in certain cases, the service pay of persons 
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was: ‘I do not say that the persons dealing with warehousemen 
would be bound by such conditions if they were not made aware 
of them.’ Now, if there was such a custom, then persons in 
the trade, at any rate, would be bound by them, whether they 
were expressly mentioned to them or not.” 

Judgment was given for the plaintiff. 

The force of the argument that the practice to include a certain 
condition expressly is ‘“‘ rather inconsistent with there being 
a custom ”’ seems irresistible. One is tempted then to speculate 
as to how the transition from express to implied is ever to be 
achieved. Or is this perhaps, like the hen and the egg, or the old 
mathematicians’ perplexity over the hare passing the tortoise, 
the kind of imaginary difficulty with which only academicians 
will bother themselves ? 


NoOse. 


YESTERDAY 


Mr. Hemmerde and Mr. Douglas Hogg represented the plaintift ; 
Mr. Leslie Scott was on the other side, and a watching brief was 
held by Mr. Philip Guedalla. As in the recent case the disputed 
painting was hung in court. Four indubitable Romneys flanked 
it and the judge, in granting permission to bring them in, said : 
“You can leave them here permanently if you like.’’ Darling 
was, of course, in his element and enjoyed himself enormously, 
giving a species of expert evidence from the bench. Literary 
allusions flew thick and fast and the farcical element was not 
absent. At one point he stood on his chair using his umbrella 
to indicate some feature of the painting ; the chair tilted and, but 
for a timely recovery, he might easily have been jerked through 
the canvas. 


DARLING’S DELIGHT 


QUOTATION was always one of Darling’s strong points and verse 
and prose from Arnold, Disraeli, Goldsmith, Tennyson, 
Wordsworth and Locker-Lampson, as_ well, of course, 
Shakespeare, were all duly called up for service. A reference 
to the play “‘ Simon,” in which Mrs. Siddons played the part of 
Sylvia, brought from him a reminder to Sir John that the full 
title was ‘‘ Simon the Enchanter.’”’ The cream of the audience 
for the judge’s display of virtuosity was a large body of Royal 
Academicians and art dealers who were called to give evidence 
on one side or the other. There was, of course, the usual conflict 
of expert testimony. Darling was already showing a lack of 
sympathy with the defendants’ case by the time the hearing 
was drawing to its close. When Sir John Simon criticised the 
pose represented, asking how many ladies could clasp hands in 
that way, and Mr. Scott offered to stand up with his junior and 
do it himself, Darling commented: ‘“ If you do I shall expect 
to see you appearing at a music hall as The Boneless Barrister.”’ 
The case ended dramatically on the seventh day, when there 
came into the possession of both parties photographs of the 
original sketch for the picture showing the characteristic initials 
“ O.H.,” indicating that it was the work of Ozias Humphrey and 
not Romney. Accordingly the vendors agreed to take the painting 
back, returning the purchase price. In view of the interest it had 
aroused it was announced that it was being offered to the National 
Gallery. 


as 


from the Dominions or Colonies serving in forces paid out of 
United Kingdom funds is charged to tax by reference to 
Dominion or Colonial income tax rates. 

The concession set out in para. 5 on p. 5 of the White Paper 
under which in certain circumstances the making of an additional 
assessment for the penultimate year of a discontinued trade, 
profession or vocation is waived. 

The concession set out in para. 14 on p. 7 of the White Paper 
regarding salvage awards to officers and men of a ship not 
specifically employed on salvage work. 

The concession set out in para. 15 on p. 7 of the White 
Paper regarding extension of time limits for claims for 
certain income tax reliefs. 


DEATH DUTIES 


To be withdrawn as respects deaths occurring after 31st 
March, 1948: 

The concessions set out in para. 1 on p. 18 of the White 
Paper in regard to members of the Allied Forces dying on 
service and members of the Dominion or Allied lorces, etc., 
dying after having come to the United Kingdom by reason 
of the war. 
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NOTES OF CASES 


COURT OF APPEAL 
WORKMEN’S COMPENSATION : PNEUMOCONIOSIS 
Triplett v. Oakdale Navigation Collieries, Ltd. 
Scott, Bucknill and Somervell, L.J J. 
21st January, 1948 

Appeal from Tredegar County Court. 

The appellant workman having contracted pneumoconiosis, 
the county court judge held him not entitled to compensation 
because not employed “‘ on the surface of any coalmine in any 
of the processes of tipping, screening, breaking, loading, handling 
or moving of coal or other minerals extracted from the mine ”’ 
under art. 2 of the Coalmining Industry (Pneumoconiosis) 
Compensation Scheme, 1943. The workman was employed 
on the surface in tending boilers operated for the purposes of his 
employer’s mine, and he had to remove ashes from under the 
boilers and place them in drums. The county court judge held 
the workman not entitled to compensation because, he found as a 
fact, he was not employed in the process of handling or moving 
coal extracted from the mine. The workman’s evidence was 
only that there was an occasional lump of coal among the ashes 
which he handled. On the workman’s appeal it was contended 
that he was engaged in a process within art. 2 of the Scheme 
because ashes were a mineral extracted from the mine. 

Scott, L.J.—BuckniLL, L.J., agreeing—said that ashes did 
not come within the article, which covered only coal or other 
natural mineral brought to the surface from the mine. The 
judge had, therefore, not erred in law. His decision on the 
handling of coal, being a finding of fact, was final. The appeal 
failed. 

SOMERVELL, L.J., agreeing that the appeal failed on the facts, 
said that the point that the function of collecting ashes (apart 
from any question of coal) might fall within art. 2 was a separate 
point not taken before the county court judge. While that 
function might, as Scott, L.J., had said, fall outside art. 2, he 
(Somervell, L.J.) thought that separate point not open to the 
workman on appeal, as it had not been taken below. Appeal 
dismissed. 

APPEARANCES: Paull, K.C., and A. A. Warren (Theodore 
Goddard & Co., for T. S. Edwards & Son, Newport, Mon.) ; 
Beney, K.C., and Wallace Jones (William A. Crump & Son, for 
A. J. Prosser & Co., Cardiff) 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 


ACTION ON AN ACCOUNT: ADMISSION OF 
APPROXIMATE LIABILITY 


Contract Discount Corporation, Ltd. v. Furlong and Others 


Lord Greene, M.R., Asquith, L.J., and Harman, J. 
22nd January, 1948 

Appeal from Cassels, J., in chambers. 

The plaintiff company claimed from the defendant guarantors 
£19,811 alleged to be due from the principal debtors, a manu- 
facturing company of which the guarantors were active directors. 
The claim arose out of an agreement between the plaintiff company 
and the manufacturing company whereby the latter company 
sold to the plaintiffs goods, which goods, however, the manu- 
facturing company were, as agents of the plaintiffs, to sell to 
customers. The manufacturing company, on effecting a sale to 
a customer, were to send an invoice to the plaintiffs, which 
invoice was to constitute a contract of sale of the goods from the 
manufacturing company to the plaintiffs. The plaintiffs were 
then to pay the manufacturing company the invoice value of the 
goods and that company were to pay over to the plaintiffs the 
purchase price as collected from customers, guaranteeing to the 
plaintiffs punctual payment by the customers. The sum claimed 
in the action was based on the allegation by the plaintiffs that 
goods had been sold to specified customers the purchase price of 
which the manufacturing company had failed to hand over. The 
defendants in an affidavit admitted being indebted to the plaintiffs 
in a sum which they thought would “ on full investigation ”’ be 
found to be “ £10,000 or thereabouts.” On the plaintiffs’ applica- 
tion for summary judgment, Master Baker refused leave to 
defend the action. Cassels, J., on appeal, varied the master’s 
order by giving leave to appeal as to the whole claim subject to 
the defendants’ paying £10,000 into court. Failing that payment, 
the plaintiffs might sign judgment for £10,000, the defendants 
having leave to defend in respect of the balance of the claim. 
Two of the defendants appealed. 

Lord GREENE, M.R.—Asguitu, L.J., and Harman, J., 
agreeing—said that, if the defendants had denied liability or 
challenged the account simpliciter, the proper order might have 
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been for judgment for such an amount as should be found due on 
the taking of an account. On the other hand, on a clear admission 
by the defendants that they owed the plaintiffs £10,000, 
Cassels, J.’s order would have been the right one. The defendants’ 
qualified admission, £10,000 ‘‘ or thereabouts,”” however, came 
between the twothings. It should b construed as meaning £10,000 
with a reasonable margin, on which admission the just course 
was to substitute £8,000 for £10,000 in the judge’s order. 

APPEARANCES : Summerfield (Alfred Hurner) ; H.G. Robertson 
(Sidney Pearlman). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE : ADMINISTRATION PENDENTE LITE 
In re Bevan, deceased 
Lord Greene, M.R., Asquith, L.J., and Harman, J. 
26th January, 1948 

Appeal from Willmer, J. 

The plaintiff was the executor of a will, dated the 12th August, 
1938, and the defendants were a beneficiary under that will and 
executors of two later wills. The estimated value of the estate 
was {90,000 personal estate and £6,000 real estate. It included 
securities the interest and dividends on which had to be collected, 
real estate bearing rents to be collected, and personal chattels 
requiring a caretaker. Willmer, J., refused the application for 
an appointment of an administrator of the estate pendente lite, 
holding that no circumstances had been shown to warrant it. 
The plaintiff now appealed. 

Lorp GREENE, M.R., said that this was the sort of estate in 
respect of which the Chancery Division would, he thought, have 
appointed a receiver pendente lite if an administration suit had 
been begun, though there was here no jeopardy in the sense 
that anyone was likely to make away with the property. Since 
shortly after the Court of Probate Act, 1857, it had been the settled 
practice of the Probate Division to follow the practice of the 
Chancery Division with respect to the appointment of an adminis- 
trator pendente lite. Sir J. P. Wilde, in Bellew v. Bellew (1865), 
34 L.J.P. 125, said that he would in future grant administration 


pendente lite wherever the Court of Chancery would appoint a 


receiver. That practice had been followed ever since. Horrell 
v. Witts (1866), L.R. 1 P. 103 was distinguishable as a special 
case. Inve Oakes {1917} 1 Ch. 230, showed how closely the practice 
of the two divisions had been assimilated. Willmer, J., was in 
error in not following the practice. The present case clearly 
illustrated the principles on which the Court of Chancery would 
appoint a _ receiver. Appeal allowed. Appointment of 
administrator referred to registrar. 

APPEARANCES : Simon (Theodore Goddard & Co.) ; 
(defendant executors) (Edwards & Sons); Sir Norman 
(L. Bingham & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ADULTERY: STANDARD OF PROOF 
Ginesi v. Ginesi 
Tucker and Wrottesley, L.JJ., and Vaisey, J. 
4th February, 1948 

Appeal from the Divorce Divisional Court (91 Sor. J. 519; 
63 T.L.R. 546). 

The respondent wife having obtained a maintenance and 
separation order against the appellant husband on the ground of 
his wilful neglect to maintain her, he later applied to Bradford 
Petty Sessions for discharge of that order on the ground of her 
adultery. The stipendiary magistrate, sitting with a lay justice, 
said that it might be that the wife and the man in question 
had not committed adultery, but the probability that they had 
was so great that the bench ought to hold adultery proved. He 
based his conclusion very largely on such circumstances as the 
nature of the acquaintanceship, that the wife was living apart 
from her husband and that the man was a widower. The wife's 
appeal to the divisional court was allowed, Hodson, J., saying 
that the magistrate had not been alive to the standard of proof 
requisite in that class of case, which was as strict for a charge 
of adultery as for a criminal charge. The husband appealed. 

Tucker, L.J.—WrotTEsLeEy, L.J., and VatsEy, J., agreeing— 
said that the husband did not dispute Hodson, J.’s statement 
of the requisite standard of proof, but, as there had been no 
pronouncement on the matter from the Court of Appeal, the court 
thought it desirable that the authorities should be called to their 
attention. His lordship referred to Sanchez’ Disputationum 
(1626), Oughton’s Ordo Judicorum, tit. ccxiii, paras. 3 and 4; 
Rix v. Rix (1777), 3 Hag. Ecc. Rep. 74; Williams v. Williams 
(1798), 1 Hag. Con. Rep. 299; Loveden v. Loveden (1810), 2 Hag: 
Con. Rep. 1, at p. 3; and Ross v. Ross {1930} A.C. 1, at pp. 7, 21, 
and said that he was satisfied that adultery must be proved 
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with the same degree of strictness as must a criminal offence. 
He limited his observations to adultery. Apart from that, he 
approved of Lord Merriman’s dictum in Churchman v. Churchman 
11945] P. 44, at p. 51; 89 Sor. J. 508, so far as referable to 
adultery. He agreed with the divisional court that the 
magistrates had not applied the principle. Appeal dismissed. 

APPEARANCES: J. E. S. Simon (Ward, Bowie & Co., for 
James A. Lee & Priestley, Bradford) ; Scott Henderson, K.C., 
and R. T. Barnard (Blundell, Baker & Co., for H. T. Manknell, 
Bradford). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
DIVORCE: CONDONATION BY SOLDIER WHILE 
SERVING OVERSEAS 
Fearn v. Fearn 
Tucker, Bucknill and Cohen, L.JJ. 
26th February, 1948 

Appeal from Judge Willes, sitting as a Divorce Commissioner 
at Derby. 

While on active military service abroad, the appellant husband 
received a letter from his wife, the respondent, confessing pregnancy 
by another man. The husband thereupon wrote the wife loving 
and forgiving letters, took an interest in the child when born, and 
took no steps to stop the wife’s marriage allowance. She also 
drew an ante-natal allowance. After some months, during which 
he maintained that attitude, the husband wrote to the wife that 
letters from members of his family, and from three persons 
unknown to him, saying that she was associating with men, had 
convinced him that she had not told him the whole truth, and that, 
despite his continued affection for her, he proposed to divorce 
her. She replied that he could “ go ahead and get a divorce,” 
whereupon he stopped her marriage allowance and took pro- 
ceedings. In cross-examination at the hearing of the petition 
he admitted that he had freely forgiven his wife and had been 
content, until he received the letters about her, to return to her. 
The Commissioner held that the husband had condoned the 
adultery, and dismissed the petition. The husband appealed. 
(Cur. adv. vult.) 

BuckniLL, L.J., asked to read judgment first, having discussed 
Keats v. Keats (1859), 28 L.J.P. 57 and Crocker v. Crocker [1921] 
P. 25; 65 Sox. J. 153, said that the high degree of proof required 
to establish that the husband had not only intended to waive 
the adultery, but had manifested the intention by restoring the 
wife to her former position, had not been discharged. The 
husband had in the circumstances done nothing which amounted 
to restoring his wife, but had at the most merely allowed her 
to retain the position which she had enjoyed before her con- 
fession. That did not constitute condonation of her offence. 
Moreover, his conduct subsequent to learning of the adultery 
had in no way been such as to prejudice her. It would be harsh 
and unreasonable to hold the husband debarred by the letters 
which he had written from obtaining a decree. Appeal allowed. 

Tucker, L.J., read a concurring judgment, and CouEn, L.J., 
concurred. 

APPEARANCES: Vaughan, K.C., and Hyamson (N. Ashton 
Hill, Services Divorce Dept., The Law Society) ; Raeburn, K.C., 
and R. W. Vick (J. Robert Pinder & Son, Derby). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


CHARITABLE BEQUEST: PRACTICABILITY 
In re Moon’s Will Trusts; Foale v. Gillians 
Roxburgh, J. 27th January, 1948 

Adjourned summons. 

By his will made in 1928 the testator, who died in the same 
year, provided that, after the death of his wife, which took place 
in 1944, his trustees should pay out of residue a legacy to the 
trustees of the G Church, Devonport, upon trust to apply the 
income ‘‘ to mission work in the district served by the said . . 
church including particularly J Street and M Street.” The 
church was demolished by enemy action in 1941, and had not 
been rebuilt ; the streets referred to were also largely demolished 
or damaged and were now practically uninhabited, and it was 
understood that the Admiralty were planning to take over the 
area. The summons was taken out to obtain a decision as to 
whether the legacy was charitable, and if so, whether or not it 
had become impracticable. 

_ Roxpurcu, J., said that it had been contended for those 
imterested in residue that a bequest for ‘‘ mission work” was 
vague and hence not charitable. But having regard to the 
surrounding circumstances, the case fell within the rules laid 
down in In ve Kenny (1907), 97 L.T. 130, In ve Rees [1920] 
2Ch. 59, and In re How [1930] 1 Ch. 66, and he must hold that the 
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phrase meant Christian mission work, and was therefore charitable. 
On the question of impracticability, the situation had changed 
greatly since the death of the testator. The question was one 
of date, and the principle applicable was to. be found in In re 
Slevin [1891] 2 Ch. 236, at p. 240; it was there decided that the 
time at which practicability is to be ascertained is the moment 
at which the charity trustees become absolutely entitled to the 
money (i.e., at the testator’s death), and not at the time when 
the legacy becomes payable (i.e., at the death of the wife). Even 
if the proper date was that of the death of the wife, it was by no 
means certain that the gift had become impracticable, as the 
future of the area was not yet definitely decided. There was, 
accordingly, a valid charitable bequest. The church trustees 
and the Attorney-General had agreed that a scheme should be 
settled, and he would so direct. 

APPEARANCES: Sir Norman Touche (Gregory, Rowcliffe & Co., 
for Pearce & Major, Plymouth); Hon. Charles Russell (Law and 
Worssam, for Spear & Sons, Plymouth) ; H. Hillaby (Billinghurst, 
Wood & Pope); Danckwerts (The Treasury Solicitor). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
TRUSTEES: POWER TO APPOINT 
In re Brockbank; Ward v. Bates 
Vaisey, J. 27th January, 1948 

Adjourned summons. 

The testator, who died in 1926, by his will and codicil appointed 
the defendant and K as his executors and trustees. The 
beneficiaries of the residuary trust fund were the widow for life, 
and thereafter the five children in equal shares absolutely. 
There was no express power of appointing new trustees. In 
1940 K retired from the trusteeship and the plaintiff W was 
appointed in his place. W and the beneficiaries, as plaintiffs, 
took out this summons asking that the defendant should be 
ordered to concur with W in appointing the L Bank as sole 
trustee, or, alternatively, that the court should appoint the bank 
to be sole trustee. 

VAISEY, J., said that the plaintiffs claimed that beneficiaries 
could agree to compel a trustee to retire and to appoint a named 
successor. But the power of nominating a named trustee was 
discretionary and could not exist as such if subject to the 
dictation of others. The beneficiaries could direct the trustees 
to transfer the property to themselves absolutely, or to other 
trustees on corresponding trusts, but that would establish a new 
settlement and would probably attract stamp duty and lose the 
benefit of exemption from estate duty on the death of the widow. 
The beneficiaries must either allow trustees duly appointed under 
the settlement or under s. 36 of the Trustee Act, 1925, to execute 
the existing trusts or put an end to the trust with the results 
indicated. Beneficiaries had no power to compel a trustee’s 
power of appointment of a new trustee (In ve Gadd (1883), 
23 Ch. D. 134; In re Higginbottom [1892] 3 Ch. 132). These 
cases established that the court, as a matter of principle, refuses 
to interfere with the power of appointing new trustees, and 
accordingly a fortiori beneficiaries cannot do so. In the present 
case the trustee was directed in a peremptory and threatening 
manner to retire and transfer his responsibilities to a new trustee 
selected by the beneficiaries. The beneficiaries had misconceived 
their powers. There would be no order except that the costs 
of all parties as between solicitor and client would be paid out 
of residue. 

APPEARANCES: A. G. N. Cross (Burton, Yeates & Hart, for 
Johnson & Co., Birmingham); Hon. D. B. Buckley (Hiscott, 
Troughton & Page, for Bannister, Bates & Son, Morecambe). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


ENEMY ALIEN: EFFECT OF GERMAN DECREE 
OF DENATIONALISATION 
Lowenthal and Others v. Attorney-General 
Romer, J. 29th January, 1948 

Action. 

The plaintiffs were L. and W., and C.L., Ltd., in which they 
held all the shares. L. and W. were German Jews, who came as 
refugees to this country in 1933 and 1934 with the intention of 
taking up permanent residence, which they had done. Before 
the war they applied for naturalisation, which was effected in 
1946. C.L., Ltd., which was incorporated in 1933, held a patent 
which it applied to extend under the provisions of s. 18 of the 
Patents and Designs Acts, 1907 to 1946, of which subs. (6) provides 
that the extension procedure shall not apply if the patentee is a 
company controlled by subjects of a hostile foreign State. In 
November, 1941, the German government enacted a decree which 
provided “‘ (1) A Jew who has his ordinary residence outside 
Germany cannot be a German National . . . (2) A Jew is losing 
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German nationality (a) if he has his ordinary residence in a 
foreign country at the date of this order coming intoforce . . .”’. 
The plaintiffs brought this action claiming declarations that L. 
and W. became stateless persons on the date of the German decree, 
and that C.L., Ltd. was not from that date controlled by enemy 
aliens. 

Romer, J., said that it was conceded that British courts 
recognise statelessness, and that L. and W. became stateless by 
German municipal law. The plaintiffs had further contended 
that the plaintiffs’ nationality must be decided according to 
the municipal law of Germany, but that contention was decided 
against the plaintiffs by Ex parte L. [1945] K.B. 7, which laid 
down that in time of war the courts would not recognise any 
change of nationality brought about by a decree of an enemy 
State. Some objections had been raised against the authority 
of that case, to which he could not agree. It would be a curious 
anomaly, as stated in Ex parte L, if, by reason of foreign legis- 
lation, an individual were, on grounds of enemy status, to be 
subject to some disqualifications affecting enemy aliens here, 
but concurrently free from others. If such disqualifications 
were to be removed, it should be done by Parliament and not by 
a hostile foreign State. The action must be dismissed. 

The defendant agreed to pay the plaintiffs’ taxed costs. 

APPEARANCES: Siy Valentine Holmes, K.C., and James Mould 
(Macdonald & Stacey): Siyv H. Shawcross, K.C. (A.-G.), and 
Danckwerts (The Treasury Solicitor). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


RESTRAINT OF TRADE: REASONABLENESS 
In re Jenkins’ Deed of Partnership; Jenkins v. Reid 
Romer, J. 25th February, 1948 

Adjourned summons. 

In 1939 the plaintiff's husband, Dr. J., carried on a general 
medical practice in a rural area near Bristol, but not including 
the northern suburbs. The plaintiff, who was medically qualified, 
occasionally assisted her husband. On 3rd August, 1939, 
Dr. J. executed a deed of partnership with the defendant, Dr. R., 
who required that the plaintiff, though not becoming a partner, 
should be a party to the deed and execute a restrictive covenant 
in these terms: “21. During the continuance of the partnership 
or in the event of the death, withdrawal or expulsion of Dr. J., 
then Mrs. J. shall not at any time thereafter practise as a 
physician or surgeon or apothecary within the radius of five miles 
of A or B Post Office or professionally visit or consult with any 
of the patients of the practice.”” There followed a proviso which 
permitted the plaintiff to visit patients if permitted by a partner 
and to undertake certain activities outside the scope of the 
practice. Dr. J. was called for naval service in September, 1939, 
and returned in October, 1945. He died in September, 1946. 
During the war the plaintiff gave whole-time assistance to Dr. R., 
and thereafter part-time assistance to the practice until May, 
1947, when the defendant terminated her services. She claimed 
the right to treat a certain number of personal friends and 
patients who specially asked for her, and took out this summons 
for a declaration that the restrictive covenant was invalid. 
The evidence showed that the restricted area was wider than 
that of the partnership, including, as it did, some northern 
suburbs of Bristol. Evidence was given also to the effect that 
“physician ’’ or ‘‘surgeon’’ would indicate a specialist or 
consultant and not a general practitioner, who would describe 
himself as a “ physician and surgeon,” a term not used by 
consultants and specialists. 

RomER, J., said that the case was nearer to the master and 
servant class than to that of vendor and purchaser, and that the 
conditions applicable were approximately those stated in Routh 
v. Jones [1947] 1 All E.R. 179, 758 (C.A.). On this subject, 
the older cases such as Davis v. Mason (1793), 5 Term Rep. 118, 
Gravely v. Barnard (1874), L.R. 18 Eq. 518, and Palmer v. 
Mallett (1887), 36 Ch. D. 411, could no longer be considered as 
authoritative since Morris v. Saxelby [1916] 1 A.C. 688. Assuming 
that the two parts of the covenant were severable, then the 
first part restricted an unnecessarily wide space; this was not 
decisive, but should be borne in mind. As to time, the restriction 
was for life, and there had been no evidence to justify so long a 
restriction, and this should also be borne in mind. The scope 
was also too wide, as it prevented the plaintiff from acting as a 
consultant or specialist in a way which could not harm the 
practice. It was therefore invalid in accordance with the 
decision in Routh v. Jones, supra. The second part, even if 
severable, which was doubtful (Attwood v. Lamont [1920] 3 K.B. 
571) was invalid also. It was too wide, as it prevented the 


plaintiff from doing something which would not injure the 
practice, and so vague that she could never know if she was 
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breaking the covenant or not, as a “ patient of the practice” 
might visit her in London or anywhere. There would be a 
declaration as asked by the plaintiff, who would receive her costs, 
APPEARANCES: L. Herrick Collins (Peacock & Goddard, for 
Cartwright, Taylor & Corpe, Bristol); Lindner (Reed & Reed, 
for Bayliss, Rowe & Co., Bristol). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


’ KING’S BENCH DIVISION 
RATING: INVALID PROPOSAL FOR AMENDMENT 
R. v. Reading Assessment Committee and Others; 
ex parte McCarthy E. Fitt, Ltd. 
Lord Goddard, C.J., Singleton and Byrne, JJ. 14th January, 1948 

Application for an order of prohibition. 

A proposal under s. 37 of the Rating and Valuation Act, 1925, 
to increase the assessment of premises belonging to the applicant 
company was set out in a printed form and specified the gross 
annual value and the rateable value of the premises, divided in 
each case between the industrial and the non-industrial part of 
them. In the column headed “ proposed amendment ”’ only the 
words “‘to be amended” appeared. The grounds for the pro- 
posed amendment were given as “ existing assessment unfair, 
incorrect and insufficient.”” At the bottom of the form were the 
words “‘A further communication will be sent to you in due 
course.” This application was accordingly made by the company 
for an order of prohibition to prevent the rating authority and 
the assessment committee from proceeding with the proposal on 
the ground that it had not been made in accordance with s. 37 
of the Act of 1925. 

SINGLETON, J.—Lorp Gopparp, C.J., and Byrne, J., 
concurring—said that too great strictness was not required in 
these matters. It was sufficient for compliance with s. 37 that 
the ratepayer should be told what the proposal was and be given 
details reasonably conforming to the requirements of the section, 
in particular, an indication of the grounds for the proposal. 
The proposal in question, however, did not comply with the 
section. It did not specify to whom the existing assessment was 
said to be unfair, and did not state whether an increase or a 
decrease of assessment was intended, or whether the proposed 
amendment was in respect of the industrial or the non-industrial 
part of the premises. It accordingly failed to disclose the 
intentions of the rating authority. Every objection which was 
taken in R. v. Thanet Assessment Committee [1939] 2 K.B. 640 
was applicable here. The order of prohibition must be made. 
Order of prohibition. 

APPEARANCES : Dare (Berrymans, for Brain & Brain, Reading) ; 
Percy Lamb (Sharpe, Pritchard & Co., for The Town Clerk, 
Reading (rating authority), Sharpe, Pritchard & Co. (assessment 


committee)). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


SALE OF ICE-CREAM FROM MOTOR VAN: 
,““PITCHING A STALL” 
Divito v. Stickings 

Humphreys, Singleton and Birkett, JJ. 

Case stated by Hythe (Kent) justices. 

The appellant was an ice-cream merchant with a shop in Deal. 
He also sold ice-cream from motor vans which went out from the 
shop each day. On a day in August, 1947, he sold ice-cream 
from one of the vans in a highway at Hythe for one hour, refusing, 
on the ground that he had a right to do what he was doing, a 
request by the police to move on. It was not suggested that he 
was causing an obstruction. He was charged with contravening 
s. 72 of the Highways Act, 1835, which provides: ‘ If any 
hawker . . . or other person travelling shall pitch any... 
stall . . . or encamp on any part of the highway ” he shall be 
guilty of an offence. The justices held that the appellant had, 
by stopping his van for the sale of ice-cream from it, pitched a 
stall on the road, and they convicted and fined him. He appealed. 

HuMPHREYS, J.—SINGLETON and BirkETT, JJ., agreeing—said 
that to say that selling ice-cream from the motor van was 
described as pitching a stall within the meaning of s. 72 would 
be an extravagant use of language. While he did not say that 4 
motor van might not in some circumstances be a stall, the offence 
in question consisted of pitching a stall, and the verb “ to pitch’ 
was quite inapt to describe the stopping of a motor vehicle. — Ifa 
local authority wished to stop the sale of goods from vehicles, 
they might achieve their object by a bye-law. The conviction 
must be quashed. Appeal allowed. 

APPEARANCES : Harold Brown (Hardcastle Sanders & Co., for 
Hardman & Watson, Deal); T. H. Tilling (Sharpe, Pritchard & Co., 
for W. L. Platts, Maidstone). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


21st January, 1948 
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tice” BONDS DEPOSITED WITH CZECH BANK bv Parliament in respect of the re-equipment or modernisation 

be a Frankman v. Anglo-Prague Credit Bank of cotton spinning concerns and _ for purposes connected 

Osts, Cassels, J. 2nd February, 1948 therewith. [23rd February. 

, for Action. PALESTINE BILv [H.C.] ‘ 

Reed, The plaintiff was a naturalized British subject. In March, To make provision with respect to the termination of His 
1939, his mother, a Czech, came to England, where she remained Majesty’s jurisdiction in Palestine, and for purposes connected 
ytil her death in 1945. In 1935 she had become entitled, therewith. [26th February. 
through the death of her brother, to three {100 debenture bonds Read Second Time :— , 
sued by the Skoda Works in Czechoslovakia. The brother had EDUCATION (MISCELLANEOUS Provisions) BiLv [H.C. 

c bought the bonds on the London Stock Exchange through the {27th February. 
defendant bank, who had, with his consent, deposited them with MERTHYR TyDFIL CORPORATION BILL [H.C. 
their London branch. By No. 50 of the bank’s conditions of [25th February. 

1948 ff business, “‘the place of performance .. . of all obligations RIVER Boarps Biiv [H.L.] [25th February. 
resulting from the business connection with us shall be . . . the SUPERANNUATION (MISCELLANEOUS Provisions) BILL [H.C. 

925 place of that department ” of the bank ‘‘ which has carried out [27th February. 

, [ff the relevant transaction with the customer.”’ The plaintiff now, Read Third Time :— 


as administrator of his mother’s estate, claimed the bonds from POLICE PENSIONS BILL [H.C. [27th February. 








lie the bank in the name of its London branch. SUPREME COURT OF JUDICATURE (AMENDMENT) BILvt [H.L. 
t of CassELs, J., said that, having regard to the circumstances and . ; 27th February. 
the § wndition 50, he was of opinion that the law of Czechoslovakia In Committee :-— 
mr0- was applicable. By that law the contract could not be performed WATER BILt [H.L. [24th February. 
air, in England without the permission of the National Bank of QUESTIONS TO MINISTERS 
the Czechoslovakia, which had been withheld. It was immaterial ALLOTMENTS (TENURE) 
due that the securities here (which was not so in the American aire Mr. Morey asked the Minister of Agriculture when he proposes 
any Kraus v. Zivnostenaka, 64 N.Y. Supp. 208) were in London, for to introduce legislation to consolidate the existing Allotments 
and they were under the control of Prague. The restriction imposed Acts, particularly with a view to giving more permanent security 
on here by Czechoslovakian law was in accord with the Bretton 6 tenure to allotment okie = 
37 Woods Agreements, to which Great Britain and Czechoslovakia Mr. T. Witu1aAMs: Security of tenure for allotment holders is 
tad formally adhered, effect being given to them by the Bretton Gne of the matters that are being reviewed in connection with 
oe Woods Agreements Act, 1945. Judgment for the defendants. comprehensive proposals submitted by the National Allotments 
in APPEARANCES : Laski, K.C., G. Maddocks, and R. J. S. and Gardens Society for amending the Allotments Acts. I am 
nat oy prveteg ood aan & Co.) ; Sir Valentine Holmes, K.C., unable to say when it would be possible to introduce amending 
nd Ashwor : s). ie 
ny ‘ i Gheutad me (4 CatBurRN, Esq., Barrister-at-Law.] legislation. (23rd February. 
on, REQUISITIONED LAND (RENTAL COMPENSATION) 
al. COURT MARTIAL AFTER RELEASE FROM MILITARY Mr. MANNINGHAM-BULLER asked the Financial Secretary to the 
he SERVICE Treasury whether he has yet reached a decision about the sending 
jas R. v. Governor of Wormwood Scrubbs and Another ; of notices to all persons who may have a claim to increased rental 
& oF parte Dayan ; compensation under the Requisitioned Land and War Works 
ed Lord Goddard, C.J., Humphreys and Denning, JJ. Act, 1948. 
ial 27th February, 1948 Mr. GLENvVIL HALL: Yes, sir.. I am glad to say that I have 
he Application for a writ of habeas corpus. been able to make arrangements to this end. A suitable notice 
as The applicant, from 1939 an officer in the army ‘with an __ is now being printed, and the requisitioning departments will send 
40 emergency commission, was released on 15th December, 1945, it to all existing recipients of rental compensation before the end 
le. from which date he wore no uniform, received no pay and lived of March. Local authorities are being asked to follow the same 
asa civilian. In December, 1946, he was arrested by the military procedure. [26th February. 
); police, taken to Germany, brought before a court martial, con- PREMIUMS ON RESIDENTIAL PROPERTY 
k, victed of fraudulent conversion, and sentenced to a term of LorpD MEsTON rose to ask His Majesty’s Government to consider 
nt imprisonment. He therefore made the present application. taking steps to prevent the charging by landlords of excessive 
Cur. adv. vult.) premiums on the letting of property, especially residential 
Lorp GopparD, C.J., delivering the judgment of the court, property such as flats in the County of London. 
said that if the applicant ceased to be subject to military law on The Lord CHANCELLOR: My lords, the Government hope to 
his release in December, 1945, his trial was unlawful by virtue introduce legislation to deal with the topics covered in the Report 
of s. 158 (1) of the Army Act, 1881, because it was not begun _ of the Inter-departmental Committee on Rent Control commonly 
within three months from that date. The Royal Warrant of known as the Ridley Committee Report. It will be remembered 
29th February, 1940, defined officers on the active list as officers that that Committee recommended, amongst other things, that 
on full pay, half-pay or otherwise. The words “ or otherwise’ the existing Rent Restrictions Acts should be replaced as soon 
. must be read ejusdem generis as meaning some other kind of pay. as possible by a single comprehensive measure. Although, the 
° The applicant’s pay had ceased on his release, and he was, Government are fully aware of the desirability of this course, I 
therefore, no longer on the active list. If he was not on that list cannot, in view of the present pressure on Parliamentary time, 
he was not a member of the regular forces and was not subject hold out any prospect of early legislation. It is not, at the 
. to military law. He was therefore illegally detained in custody. present time, contemplated that the legislation will deal with 
. He must be discharged, and a writ of certiorari must issue residential premises entirely outside the Rent Restriction Acts, 
3 to quash the record of his conviction, which was without either as they now exist or as they may be amended. At the 
Jurisdiction. same time, your lordships will be aware that I have, within the 
: APPEARANCES: Peter Lewis (A. Kramer & Co.); H L. Parker ast few days, set up a Departmental Committee under the 
chairmanship of Lord Uthwatt to consider various questions 


: (Treasury Solicitor). 
PRPSES Sy R. ©. Canaan, Bog, Becta tow-) affecting leaseholds in England and Wales, and I think it is clear 
that the terms of reference of this Committee embrace the point 


PARLIAMENTARY NEWS that the noble lord, Lord Meston, has in mind, so far as it concerns 


| HOUSE OF LORDS premises used for business, trading or professional purposes 


: Read First Time :— [26th February. 
Loca, GOVERNMENT BIL [H.C.] (25th February. 
| Read Second Time :— RECENT LEGISLATION 
ArMy AND AIR ForcE (WOMEN’S SERVICE) BILL [H.C.] STATUTORY INSTRUMENTS 1948 
ora (26th February. No. 367. Agricultural Orders (Revocation) Order, 1948. 
Read Third Time :— J 2 February 24. 
ATTEMPTED RaPE BILL [(H.C.] (26th February. No. 342. Agriculture Act, 1947 (Commencement) (No. 1) 
Roya, MARINES Bit [H.C.) [24th February. Order, 1948. February 24. 
HOUSE OF COMMONS No. 281. Agriculture Act, 1947 (Registration of Supervision 


Orders) Rules, 1948. February 16. 
Agriculture (Areas for Agricultural Land Tribunals) 
Order, 1948. February 24. 


Read First Time :— 
Cotton SPINNING (RE-EQUIPMENT SuBsIDy) BILL [(H.C.] No. 192. 
To provide for the payment of grants out of moneys provided 








THE 


Agriculture (Calculation of Value in Compensation) 
Regulations, 1948. February 24. 

Agriculture (Certificates of Bad Husbandry) Regula- 
tions, 1948. February 24. 

Agriculture (Control of Notices to Quit) Regulations, 
1948. February 24. 

Agriculture (Delegation to County Agricultural 
Executive Committees) Regulations, 1948. February 
24. 

Agriculture (Maintenance, Repair and Insurance of 
Fixed Equipment) Regulations, 1948. February 24. 

Agriculture (Making of Representations) Regulations, 
1948. February 24 

Agriculture (Miscellaneous Time-Limits) Regulations, 
1948. February 24 

Agriculture (Procedure of Agricultural Land Tribunals) 
Order, 1948. February 24. 

Agriculture (Reference to Agricultural Land Tribunals) 
Regulations, 1948. February 24. 

Agriculture (Registration of Interests in 
Regulations, 1948. February 24. 

Coal Mines (Winding and Haulage) General Regulations, 
1948. February 18 

Compensation (Defence) Notice of Claim Rules, 1948. 
February 19. 

Emergency Laws (Miscellaneous Provisions). Defence 
Regulations (No. 2) Order, 1948. February 24. 
Exchange Control (Definition of Scheduled Territories) 

Order, 1948. February 20. 

Exchange Control (Payments) (Palestine) Order, 1948. 
February 20. 

Exchange Control (Payments) 
1948. February 20 

Food (Licensing of 
February 24. 

Railway and Canal 
(No. 1) Order, 1948 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 


Land) 


No. 
No. 


No. 286. (Transjordan) Order, 


No. 308. Establishments) Order, 1948. 


Securities (Conversion Date) 


February 17. 


No. 306. 


Barnes, clerk to the Denton Urban District Council, 
He was 


Mr. F. 
has been appointed to a similar position at Hoylake 
admitted in 1937. 

At the annual meeting of the Birmingham Law Society, held 
on 25th February, Mr. J. F. Ckowperr was chosen President, and 
Mr. J. H. S. Appison, of Walsall, was chosen Vice-President, for 
1948. 


Notes 

The Council of The Law Society announce that sixty-five 
candidates out of 111 were successful at the Preliminary 
Examination held on 4th and 5th February, 1948. ; 

At 9.0 a.m. on the first Monday in each month in term time 
Mass will be celebrated at the Church of Ss. Anselm and Cecilia, 
Lincoln’s Inn Fields (adjacent to Holborn Tube Station, 
Kingsway, W.C.2), for lawyers and students of the Inns of 
Court, The Law Society and the University of London. 
Chaplain: The Right Rev. Mgr. F. Kerr McClement, D.C.L., 
M.A., R.N. (rtd.), 31 Portman Square, London, W.1. 

Fire’s new Government proposes to take early steps to abolish 
the Special Criminal Court, which was introduced at a time when 
the country was in a state of unrest. A feature of this tribunal 
is that it hears cases, without a jury, referred to it by the 
Government. The court is composed of military officers. 
Though lawyers have, for the most part, disliked this court, 
and the public have been somewhat terrified by the prospect of 
trial before it, it would appear that the sentences passed have 
not been more severe than those passed in the normal courts, 
says a message from our Dublin correspondent. 


Solicitors in the southern counties are being warned by the 
police against a man who has perpetrated a number of thefts, 
usually during the lunch hour, from business offices at Bourne- 
mouth, Hove, Haywards Heath, Portsmouth, Winchester and 
Bexhill. The police are circulating the following description, 
and anyone who sees the man is asked to dial 999. Aged 
twenty-five to fifty years, 5 ft. 7/8 ins., well-built, sallow 
complexion, round face, dark brown hair, well-spoken, wearing 
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a blue tweed or fawn overcoat or a grey/green mackintosh and 
trilby hat. On each occasion he has been carrying a brief cage 
or a small brown leather attaché case. 


TRANSFER OF FUNCTIONS (FOOD AND DRUGS) ORDER 
1948 

According to the Explanatory Note issued with it, this Order 
(S.I. 1948 No. 107) transfers to the Minister of Health acting 
jointly with the Minister of Food the powers of the Minister of 
Health under the Food and Drugs Act, 1938, to make regulations 
relating to the importation, storage, preparation and sale of food, 
the composition of bread and flour, the production, distribution 
and sale of milk, the use of special designations for milk, and 
prescribing the qualifications of a public analyst. The Order, 
which came into force on 1st March, 1948, also transfers to the 
Minister of Agriculture and Fisheries, the Minister of Health and 
the Minister of Food acting jointly, the powers of the Minister 
of Agriculture and Fisheries under the Food and Drugs Aet, 
1938, to make regulations as to presumptive evidence of adultera- 
tion of milk. Certain other administrative functions at present 
exercisable under the Food and Drugs Act, 1938, by the Minister 
of Health or, in some cases, by the Minister of Agriculture and 
Fisheries are also transferred to the Minister of Food by the 
Order. The duties of enforcement and execution placed by the 
Act upon local authorities are not affected by the Order. Broadly, 
the effect of the transfer will be that the Ministry of Food will be 
concerned with the composition, description and inspection of 
foods, while the Ministry of Health will continue to be concerned 
in measures for dealing with infected food or food poisoning. 
Circular 23/48, issued by the Ministry of Health and dated 
20th February, 1948, sets out the changes in some detail and is 
obtainable from H.M. Stationery Office, price 1d. 


OBITUARY 


Mr. C. A. G. MADDIN 
Albert Grantham Maddin, solicitor, of Messrs. 
of Surbiton, died on 24th January. He was 
and was Clerk to the Richmond Borough 


Mr. Charles 
C. A. Maddin & Co., 
admitted in 1927 
Magistrates 

CoLONEL W. M. PHILLIPS 

Colonel William Mallam Phillips, solicitor, of Messrs. Langley, 
Phillips & Coleman, of Lincoln, died on 27th January, aged 
sixty-two. He was admitted in 1909 and was secretary of the 
Lincolnshire Law Society for seventeen years. He had held the 
office of Clerk to the Lincoln City Magistrates since 1923. 


‘ . 
COURT PAPERS 
SUPREME COURT OF JUDICATURE 
, HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
ROTA Court I VAISEY ROXBURGE 
Business 
as listed 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 
Group B 
Mr. Justice 
JENKINS 


Date 
Witness 

Mr. Farr 
Blaker 
Andrews 
J ones 
Reader 
Hay 


Mr. Andrews Mr. Farr 
: Jones Blaker 
Wed., a Reader Andrews 
Thurs., Hay Jones 
Fri., a 2 Farr Reader 
Sat., Blaker Hay 
Group A 
Mr. Justice 
Wynn Parry 


Mon., 
Tues., 


Mar. 


Mr. Justice 
HARMAN 
Business 
as listed 

Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


en 


Mr. Justice 
ROMER 
Date 
Witness Non-Witness 
Mr. Andrews Mr. Jones 
Jones Reader 
Reader Hay 
Hay Farr 
Farr Blaker 
Blaker Andrews 


Non-Witness 
Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mon., Mar. 
Tues., 
Wed., 
Thurs., 
Fri., 

Sat., 
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